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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

BEST BUY CO., INC., YUCO REAL ESTATE COMPANY, 
INC., SCHIMENTT CONSTRUCTION COMPANY, LLC and 
TRANSCONTINENTAL INSURANCE COMPANY, 

X I______________________________________r---------------”---------------_-_ 

Index No. 60078 I /2006 
Plaintiffs. 

-against- 

SAGE ELECTRICAL CONTRACTING, NC. and 
UTICA NATIONAL INSURANCE COMPANY, 

In this declaratory judgment action, plaintiffs, Best Buy Co., Inc. (“Best Buy”), 

Real Estate Company, Inc. (“Yuco”), Schimenti Construction Company, LLC (“Schimenti”), and 

Schimenti’s insurer, Transcontinental Lnsurance Company (“Transcontinental”) (colleclively, 

“plaintiffs”) move for summary judgment against Sage Electrical Contracting, Inc. (“Sage”) and 

Sage’s insurer, Utica National Insurance Company (“Utica”) (collectively, “defendants”), 

declaring that they are entitled to defense and additional insured coverage status under a certain 

policy issued by Sage to Utica. Utica also niovcs for summary judgment declaring that it has no 

obligation to defend or indeinnify plaintiffs. 

Factual Backmound 

Best Bu.y Lease 

In May 2004, Best Buy entered into a lease with Moklam Enterprises, Inc. (“Moklam”), 

the owner of the premises located at 622 Broadway, New York, New York (the “premises”) for 

’ Motions sequence 001 and 002 are consolidated for disposition and decided herein. 
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use and occupancy of the premises (the “Best Buy Lease”). 

The Best Buy Lease requires that Best Buy provide: 

8. . . . general public liability insuraiice in standard fomi in favor of Owner [Moklam] 
and Tenant [Best Buy] against claims for bodily injury. . . occurring in or upon the 
demised premises, effective . . . during the tenn of the lease. . . . 
The Rider to the Best BUY Lease further provides that 

47.1 
against and from (a) any and all claims, losses, liabilities, damages, demands, actions . . . 
arising lion1 or in connection wilh: (i)  the conduct of business in or management of the 
Premises or any work or thing whatsoever done , . . during the temi of this Lease . . . . 

Tenant shall defend, indemnify and save harmless Owner [Moklani] and its agents 

47.2 
Article, Tenant shall provide . . . throughout the term of this Lease, for the benefit of the 
Owner and Tenant, insurance of the kinds and in the limits hereinafter specified against 
any liability whatsoever occasioned by an occurrence in, or about, or resulting from the 
use, operatjoii and/or maintenance of, the Premises . . . . 

Without limiting Tenant’s liability under the indemnity provided for in this 

Consequently, Best Buy obtained a commercial general liability policy from National 

Union Fire Insurance Company of Pittsburgh, P.A. (the “National Union Policy”), which contains 

an “Other Insurance” provision explaining its obligations to provide priniary or excess coverage.2 

Yuco and Yuco Management, Inc., the managing agent for the premises, are affiliated 

The National Union Policy providcs as follows: 2 

4. Other Insurance 
If other valid and collectible insurance is available to the insured for a loss we cover under 
Coverages A. or B. of this Coverage Part, our obligations nrc limited as follows: 
a. Primary Insurance 

This insurance is priinary exctlpt when b. below applies. If this insuraiicc is primary, our 
obligations are not affectcd unless any of thc other insurance is also primary. Thcn, we 
will share with al l  that other insurance by the method described in c. below. 

This insurance is excess over: 
(2) 

b. Excess Insurance 

Any other priniary insurance available to you covering liability for damages 
arising out  of the premises or operations for which you have bccn added as an 
additional iiisured by attaclmieiit of an endorsement. 

2 
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with the same real estate development and management company. 

Best Buy-Schimen ti Contrucf 

On July 6,2004, Best Buy and Schimenti entered into a contract (the "Best Buy- 

Schirnenti Contract") for Schimenti, the general contriictor, to perform certain construction work 

at the premises. This contract contains the following insurance procurement provisions: 

ARTICLE 17. INSURANCE 

. . . the Contractor shall provide Owner with Certificates evidencing the existencc of 
insurance policies issued by carriers . . . for hiinself and all subcontractors. Insurance 
shall be written as outlined and for limits not less than shown on Schedule "C" . . . . 

Schedule C, enti tlcd "Insurance," provides: 
* * * * *  

1 * Compreheiisive General Liability insurance required shall be written on a 
Comprehensive General Liability form, including coverage for Premises and 
Operations; Owners' and Contractors' Protective , . . Blanket Contractual . . . 
Broad Fomz Property Damage, Personal Injury with Exclusion C deleted. This 
insurance shall be written for not less than the following limits of liability: 

a) Bodily Injury and Personal Injury, minimum of $ 1,000,000 combined 
single limit per occurrence. 

* * * * *  

3. For purposes of all insurance required tinder Part 1 of this Schedule, the 
Additional Named Lnsured shall be Best Buy Stores, L.P., their affiliates, 
subsidiaries AND OTHERS DESIGNATED BY Best Buy Stores, L.P. 

4. A Certificate of Insurance in form and substance acceptable to the Owner and 
evidencing all the above . . . shall be filed with the Owner prior to the 
commencement of any work . . . , 

ADDITIONAL INSURANCE REQUIRE- 

1. The Contractor shall require the samc minimum insurance requirements, as listed 
above, from its Subcontractors and Suppliers . . . and they shall also comply with 
the additional requirenients listed herein. 
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2. All insurance coverages required as herein set forth shall be at the sole cost and 
expense of the contractor, subcontractor, or suppliers . . . . 

Schirnenti obtained a commercial general liability policy from Transcontinental (the 

“Transcontinental Policy”), which contains m “Other Insurance” provision regarding primary 

and excess ~ove rage .~  Scliinienti also provided Best Buy with a Certificate of Insurance naming 

Best Buy and Moklam c/o Yuco Management, Inc. as additional insureds under this Policy. 

Sch ii  n en t i-Sage Su bcon Ira ct 

On August 26,2004, Schinienti entered into a subcontract with Sage for certain electrical 

wiring at the premises (thc “Sage Subcontract”). The Sage Subcontract contains an addenduni 

dated August 11,2004 entitled “JOB #2468 - Best Buy #609 NoHo (New York, NY) Electrical 

Scope of Work Clarification 8/1 1/04,” which stntes that “Sage will provide Insurance Coverages, 

Insurance Certificates, Performance Bonds, and license information as required by Best Buy & 

Schimenti Construction Company.” The Sage Subcontract incorporates by reference a certain 

“Terms and Conditions” Addendum revised May 8,2003. The Terms and Conditions Addendum 

includes the following indemnification provision: 

The Transcontinental Policy provides: 

4. Other Insuraiicc 
If other valid and collectiblc insurance is av~ilnble to the insured for a loss we cover under 
Covernges A. or B. of this Coverage Part, our obligations are linutcd as follows: 
n. Primary Insurance 

This insurance is primary except when b. below applies. I f  this insurance is primary, our 
obligations nre not affected unless any of the other insurance is also primnry. Thcn, we 
will share with all  that other insurance by the method described in c. below. 

b. Excess Insurance 
This insurance is excess over: 

(2) Any other primary insurance available to you covering liability for damages 
ai-ising out of the prenuses or operations for which you have bacn added as an  
additional iisured by attaclmient of an endorsement. 
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5.  To the fullcst extent perniitted by law Yo11 shall defend, indemnify and hold Us, 
the Owner, and the agents and employees of the foregoing hamiless, of and from 
any and all claims, suits, losses or expenses . . . arising out of or in consequence or 
perfoimance of this Purchase Order, including without limitation, wrongful death, 
bodily injury, property damage, and contractual and all claims by any person, finn 
or corporation. This indemnity shall not extend to claims, costs, losses, or 
expenses for bodily injuries or property damage to the extent that such claims, 
costs, losses, or expenses arise out of or are the consequences of the negligence of 
one or more indeiniiities or its agents or employees. 

The Terms and Conditions Addendum also coiitnins the following insurance provision: 

21. Unless otherwise specified, sub-contractor shall provide at all timcs the following 
insurance as approved by contractor as follows: 

* * * * *  
c) Public liability and insurance in an amount not less that $1 million 

combined single limit or $ 1  million per occurrence/$2 nillion per project 
annual aggregate to cover bodily injury, accidental death and property 
damage. This policy shall name Schimenti Construction Company, LLC RS 
an additional insured. 

Sage obtained a commercial general liability insurance policy from Utica (the “Utica 

Policy”), which provides the following additional insured endorsement: 

11. ADDITIONAL INSUREDS - BY CONTRACT, AGREEMENT OR 
PERMIT.. . 

The following is added to SECTION I1 - WHO IS AN INSURED 

a. 
(1) 

Additional Insureds - By Contract, Agreement or Permit 
Any person or orgaiiizntion with whom you have entered into a written 
contract, agreement or permit requiring you to provide insurance such as is 
afforded by this Commercial General Liability Coverage Form will be an 
add itional insured, but only: 

(a) To the extent that such additional insured is held liable for your 
acts or omissions arising out of and in the course of ongoing 
operations performed by you or your subcontractors for such 
additional insured; 

The insurance afforded any additional insured under this paragraph 
* * * * *  
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a.(l) will be subject to all applicable exclusions or limitations 
described in paragraphs b.(l), (2), (3) and (4) and in c.(l), (2), (3), 
(4), (5) and (6) below. 

(2) Such insurance as is provided by paragraph a.( 1) above for any additional 
insured will be priniaty, if so required by the written coiitrxt, agreement 
or permit. Any other insurance available to such person or organization 
shall be excess over this insurance. 

(3) A person's or organization's status as an additional insured in connection 
with a written contract, agreement or permit under paragraphs a.( I) ,  (2) 
and (3) ends when your operations for that additional insured are 
completed or the written contract, agreement or permit is terminated or 
expires. 

The Utica Policy also contains the following "Other Insurance" provision: 

SECTION IV - COMMERCIAL GENERAL LIABILITY CONDITIONS 

4. Other Ins uran c e 

If other valid and collectible insurance is available to the insured for a loss wc  cover 
under Coverages A or B of this Coverage Part, oiir obligations are limited as follows: 

a. Primary 1 ns ur aiice 
This insurance is primary except when b. below applies. If this insurance 
is primary, our obligations are not affected unless any of the other 
insurance is also ~irimary. Then, we will share with all that other insurance 
by the method described in c. below. 

b. Excess Iiisurance 
This insurance is excess over: 

(2) Any other primary insurance available to you covering liability for 
damages arising out of the premises or operations for which you have been 
added as an additional insured by attachment of an endorsement. 

Sage provided Schinienti with a Certificate of Insurance, which states: 

Best BUY Company, Inc., their al'fi liatcs, subsidiaries, others designated by nest Buy 
Company, Inc. are included as additional iiisiireds as respects general liability when 
required by written contract prior to loss. 
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Underlying Action 

On January 24,2005, Michael Hurley (“Hurley”), an eniployee of Sage, was allegedly 

injured when he was struck by a light fixhire that came loose from a chain from which it was 

suspended (the “Hurley Accident”). Consequently, Hurley commenced an action against Best 

Buy, Moklain Enterprises, Inc. and Schiinenti (the “Hurley Action”). 

On or about June 13, 2005, Transcontinental tendered Best Buy, Yuco and Schimenti’s 

claim for defense, indemnification and additional insured coverage to Utica. Thirty-five days 

later, by lettcr dated July 18, 2005, Utica disclaimed coverage as to Schimenti, claiming that 

Schimenti was not entitled to additional insured status under the Utica Policy and that 

Schimenti’s claim was Garred based on late notice. 

Hurley moved for sumniary judgment on the issue of liability based upon Best Buy, Yuco 

and Schinieiiti’s alleged violation of Labor Law 5 240( 1). Best Buy, Yuco and Schimenti also 

moved for summary judgment seeking contractual indemnity from Sage. By Decision and Order 

filed on January 4, 2008, the Court denied Hurley’s motion. In its Decision, this Court stated, 

infer alia, that “[tlhe indemnity provision to which Sage agreed is broad, as it obligates Sage to 

indemnify defendants and Schirnenti against ‘all claims ... arising out of or in consequence of thc 

performance of this Purchase Order.”’ 

Instant Declaratory Judgment Action 

Plaintiffs filed the instant action, seeking a declaration that Utica is required to defend 

and to indemnify Best Buy, Yuco and Schirnenti in the Hurley Action as additional insureds 

under the Ulica Policy issued to Sage. Plaintiffs also seek a ruling that Utica is not entitled to 

rely on its disclaimer based on late notice, as it was not timely issued and was only issued to 
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Schinieiiti in any event. 

Plaintiffs argue that the additional insured endorsement contained in the Utica Policy 

dictates that Best Buy, Yuco and Schimenti are entitled to additional insured status thereunder 

with respect to the Hurley Action. The insurance procurement and indemnification provisions of 

the Lease and the Best Buy-Schimenti Contract were lo be incorporated into the Sage- 

Subcontract. Pursuant to Articles 44.3.5 and 47.2 the Lease, Best Buy agreed to defend and 

indeiiinify Moklani and its agents (ie,, Yuco), was obligated to maintain insurance as required by 

the Lease, and agreed to nanie the “Owner, Owner’s managing agent” as additional insureds on 

all insurance policies. The Best Buy-Schimenti Contract required that Scliimenti provide 

insurance naming “Best Buy Stores, L.P., their affiliates, subsidiaries AND OTHERS 

DESIGNATED BY Best Buy Stores, L.P.” as additional insureds. The Certificate of Lnsurance 

provided by Schinienti to Best Buy designates Best Buy and Moklam c/o Yuco Management as 

additional insureds under thc Transcontinental Policy. Thus, Schimenti understood its 

obligation, as required by the Lease which was incorporated into the Best Buy-Schimenti 

Contract, to provide additional insured coverage to Best BUY, Moklam and Yuco. 

Moreover, the Best Buy-Schimenti Contract (Articles 9.2 and 9.4) requires any contract 

between Schimenti and a subcontractor to conform to the Best Buy-Schimenti Contract. 

Additionally, Article 17 reqliires that Schiinenti provide Best Buy with certificates of insuriince 

for itself and all subcontractors evidencing insurance policies as required by Best Buy. 

The Sage-Subcontract expressly requires that Sage will provide insurance coverage and 

certificates as required by Best Buy and Schimeiiti. The Terms and Conditions Addendum to the 
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Sage-Subcontract also provides evidence of Sage and Schimenti's intent to incorporate thc 

insurance and indemnification requirements of the Lease and Best Buy-Schimenti Contract into 

the Sage-Subcontract: Article 4 of the Terms and Conditions Addendum states "When work is 

performed pursuant to a change order to an existing Contract, the insurance and all other 

requirements of the Contracl shall be complied with." This provision of the Sage-Subcontract 

indicates an understandiny that Sage was to comply with all requirements set forth in the Best 

Buy-Schimenti Contract, including any requirements regarding insurance. 

Furthennore, Article 5 of the Teims and Conditions Addcnduni to the Sage-Subcontract 

requires Sage to indemnify and hold Scliinienti and Best Buy and its affiliates harmless from any 

claims, suits, losses or expenses arising out of or in consequence of the performance of the Sage- 

Subcontract. Article 18 mandates that Sage perfonn its work in a manner so as to enable 

Schimeiiti to comply with the Best Buy-Schimenti Contract and holds Sage liable for any 

damages arising out of a breach of the Sage-Subcontract, noting that "Any claim against You for 

breach of this Purchase Order may be asserted by Us or by Owner directly." This provision 

clearly evidences an understanding that Sage was to be performing its work under the Sage- 

Subcontract for the benefit of a third party, namely, Best Buy. Finally, Article 21 of the Terms 

and Conditions Addenduni requires that Sage purchase specific iiisurance for the Project and 

name Schimeiiti as an additional insured. Although the Sagesubcontract does not indicate that 

Best Buy and Yuco were also to be iiamed as additional insureds, the certificate of insurance 

obtained by Sage specifically states that additional insured coverage is provided to others 

designated by Best Buy when required by written contract. Thus, Sage understood thal such 

insurance was to be obtained for the benefit of Best Buy and Yuco. 

9 
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Because the Best Buy Lease required Best Buy to providc insurance coverage for 

Moklain and its agcnts, Yuco is entitled to additional insurcd coverage under the Ulica Policy 

issued to Sage. It is clear that the Sage-Subcontract contains an insurance procurement 

requirenient in which Sage agreed to obtain insurance for Best Buy, Yuco and Schimenti as 

additional insureds. 

Additionally, given that this accident arose out of Sage's ongoing opcrations, Best Buy, 

Yuco, and Schimeiiti are enlitled to additional insured coverage under the Utica Policy issued to 

Sage. It is undisputed that Hurley was allegedly injured when a light fixture, that Sage had been 

retained to install, fell from a chain and struck him in the head. Sage employees installed the 

light fixture which struck Hurley, and Sage's work had not yet been completed. 

Furthermore, the Utica Policy provides primary coverage to plaintiffs as additional 

insureds. The "Other Insurance'' provisions contained in the Tratiscontiiienlal Policy 

and the National Union policies issued to Best Buy, Yuco and Schimenti clearly state that such 

insurance policies provide excess coverage if Best Buy, Yuco and Schimenti are entitled to 

additional insured status on another policy of insurance. By comparison, the Utica Policy 

provides primary Insurance. Because plaintiffs are additional insureds under the Utica Policy, 

the clear and unariibiguous language of the Utica Policy requires Utica to pay its policy limits on 

a priinary basis without contribution from Transcontinental. 

Finally, Uticil cannot rely on its disclaimer based on late notice because it was untimely 

as to Schimenti. Utica's rcasons for disclainling would have been apparelit upon receipt of 

plaintiffs' tender and, as a result, Utica's delay of thirty-five days is unreasonable as a matter of 

law. Even assuming that Schimenti did not timely nolify Utica of Hurley's accident, Utica 
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waived its right to assert a late notice defense to coverage. Thus, Utica is obligated to defend and 

indemnify Schimenti with respect to this claim. 

Furthermore, the disclaimer only referred to Schimenti’s claims, and thus, is invalid as to 

Best Buy and Yuco. Utica also cannot claim that Best Buy and/or Yuco’s claims are barred based 

upon late notice (or any policy exclusion) as it waived the right to assert this defense as it failed 

to address these entities’ claims in its disclaimer. Here, the defense and indemnification of Best 

Buy and Yuco were tendered to Utica at the same timc that Schimenti provided notice of the 

claiiii and requested a defcnse and indemnification. Yet, Utica disclaimed coverage solely to 

Schimeiiti arid failed to set forth any grounds for a denial of coverage as to Best BUY or Yuco. 

As a result, the disclaimer must be found invalid and ineffective with respect to plaintiffs Best 

Buy and Yuco. 

Oppositioq 

Utica argues that the plaintiffs are not entitled to additional insured coverage iinder lhe 

Utica Policy. For R party to be afforded additional insured coverage, the named insured must 

have entered into a written contract with a party that requires it to procure insurance coverage for 

lhat party. The Utica Policy provides coverage to any “organization with whom )vu [Sage] have 

cntered into a written conlract , . .” as an additional insured. Sage nevcr entered into a direct 

written contract with Best Buy or Yuco; Sage ottly entered into a written subcontract with 

Schimenti, Therefore, plaintiffs failed to satisfy an essential requirement for additional insured 

coverage under the Utica Policy. 

Nor are the Best Buy Lease nnd the Best Buy-Schinienti Contract incorporated into the 

Sage-Subcontract. The Snge-Subcontract provision, which plaintiffs argue incorporates the Best 
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Buy-Schimenti Contract and Best Buy Lease, provides that Sage will provide insurance coverage 

as required by Best Buy arid Schimenti. Such provision makes no reference to another contract 

or a lease and does not even reference any other written document. There is no document that 

demonstrates what exactly is “required by Best Buy and Schimenti.” There is no clear evidence 

that Sage agreed to be bound by the Best Buy-Schimenti Contract and/or the Best Buy Lease. 

The Sage-Subcontract does not expressly reference m y  contract or document, and its vagile 

reference to “as required by Best Buy” falls far short of tlie high standard for “incorporation by 

reference.” 

Further, Utica timely disclaimed coverage. The fact that Utica did not issue a disclaimer 

letter directly to Best Buy or Yuco is of no consequence because they are not additional insureds 

under tho Utica Policy. Although Insurance Law §3420(d) requires tiniely disclaimers for policy 

exclusions, disclaimer pursuant to #3420(d) is not required where a clause limits the 

circumstances in which a party is an additional insured under an insurance policy and tlie 

underlying claim falls outside the limited coverage provided. Because plaintiffs did not enter 

into a contract with Sage and there is no insurance procurement requirement in the Sage- 

Subcontract, the Utica Policy afforded no coverage in the first instance to Best Buy and Yuco and 

Utica was not required to issue a disclaimer letter to Best Buy and Yuco. 

Even if the Court finds Best Buy and Yuco to be additional insureds under the Utica 

policy, Utica properly and timely disclaimed coverage to Schinienti, Best Buy and Yuco based on 

late notice with regard to the Hurley Action when i t  sent the disclaimer letter to CNA, 011 behalf 

of Transcontinental, the real party in interest. Having tendered on behalf of all plaintiffs, 

Transcontinental was a proper party to receive tlie disclaimer on their behalf. Plaintiffs’ 
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opposition papers indicate that '' . . . .Transcontinental, OIZ hehalfof Best Buy, Yuco mi 

Schimenti, tendered the defense and indemnification of the underlying personal injury action to 

Utica . . . ." Thus, the disclaimer letter sent to CNA was sufficient to provide all parties with 

notice of disclainiiiig coverage. 

And, the disclaimer letter sent by Utica was timely. Utica disclaimed coverage on various 

grounds (late notice, no additional insured endorsement naming plaintiffs, and the claim did not 

arise out of Sage's acts or omissions). On June 17,2005, Betty Winkler, a claims representative 

for Utica, received the tender letter froni CNA. On July 18, 2005, Utica disclaimed coverage. 

Since the timeliness of a disclaimer is measured from the time the insurer first leanis of the 

grounds on which it is disclaiming, 3 1 days is reasonable. The defenses noted in the disclaimer 

letter required investigation on the part of Utica to review all of the relevant policies and 

contracts and to obtain information surrounding the circumstances of the accident, such as when 

the plaintiffs learned of the accident and how exactly the accident occurred. Thil-ly-one dnys is a 

reasonable time for Utica to properly and thoroughly investigate this claim and the demand for 

additional insured coverage on behalf of all parties. 

Also, the Certificate of Insurance issued by Sage's broker, Sterling and Sterling, Inc., 

does not confer additional insured coverage upon the plaintiffs. A Certificate of Insurancc is 

insufficient, by itself, to show that such insurance has been purchased. The fact that Best Buy 

was named on the Certificate of Insurance is irrelevant; since the Certificate of Insurance was 

issued by Sage's broker, and not of an agent of Utica, the certificate is not binding on Utica. 

Moreover, the Certificate of Insurance, which states that "this certificate is issued as a matter of 

information only and confers no rights upon the certificate holder. This certificate does not 
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aniend, extend or alter the coverage afforded by the policies below" does not even name Yuco. 

Therefore, the plaintiffs have failed to demonstrate that the disclaiiner issiied by Utica 

was late and therefore the Utica disclaimer remains in effect, as to all grounds, against all 

plaintiffs, Alternativcly, there is at least an issue of fact as to the tiineliness of Utica's disclaimer. 

Lastly, if plaintiffs are afforded coverage under the Utica Policy, the Utica Policy would 

be co-primary as to Best Buy and Yuco. The "Other Iiisiirance" clause of the Utica policy states 

that "this insurance is primary except when .., any other primary insurance [is] available to you 

...." The Transcontinental Policy issued to Schimenti states that "this insurance is primary except 

. . . [it] is excess over any other primary insurance available to you covering liability for damages 

arising out of the premises or operations for which you have been added as all additional insured 

by attachment of an endorsement." The Transcontinental Policy states that it is excess only to 

other primary insurance available to you or for which you have been named an additional insured 

by endorsement. The Transcontinental policy defines "you" as the "named insured shown in the 

Declarations, and any other person or organization qualifying as a Named Inured under the 

policy." In light of the foregoing, the Utica policy would only be excess as to Scliinicnti, 

Transcontinental's named insured, to which tlie Transcontinental "Other Iiisuraiicell provision 

applies. 

As between Utica and Transcontinental, and the coverage for Yuco and Best BUY, tlie 

policies contain similar ''other insurance" provisions and the policies are thus co-primary. Since 

Best Buy and Yuco were not added as additional insureds by attachment of an endorsement, at 

the very least, the insurers for Best BUY and Yuco would be co-primary with Utica. 
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mkl!  

The Best Buy-Schimenti Contract expressly requires that any silbcontractors working on 

the project purchase insurance iiaming Best Buy as an additional insured. In addition, the Best 

Buy-Schiinenti Contract incorporates the insurance requirement provisions included in the Best 

Buy Lease with respect to the premises. The insurance procurement provisions of the Best Buy 

Lease are incorporated into the Best Buy-Schimenti Contract and Schime~iti tinderstood and 

agreed to be bound by the same. Indeed, Schimenti’s obligation to procure insurance for thc 

benefit of Best Buy, Moklanz and its agent, Yuco, is evidenced by the Certificate of Iiisurance 

Schimenti provided to Best Buy, which confers additional insured coverage to Best Buy and 

Yuco. 

In accordancc with the Lease and Best Buy-Schiiizenti Contract, Sage agrced to provide 

“insurance coverages, insuraiice certificate, perfomance bonds, and license information 8s 

required by Best Buy and Schinienti Conslruction Company.” It is evident that Sage understood 

its obligations and agreed to abide by the insurance procurcment provisions contained in the 

Lease and Best Buy-Schinienti Conlract. 

In fact, the Certificate of Insurance that Sage provided to Schiinenti further demonstrates 

Sage’s understanding and intention to comply with the insurance procurement requirements of 

the Sage-Subcontract, which incorporated the insurance procurement requirements of the Best 

Buy-Schimenti Contract and Lease. Plaintiffs’ merely rcly upon the Ca-tificate of Insurance to 

demonstrate Sage’s understanding and intention to name Best Buy, Moklam (iiicliicliiig its agent. 

Yuco) and Schimenti as additional insureds under the Ulica Policy. 

Additionally, pursuant to the “Other Insurance” provisions contaiiied in the Utica, 
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Transcontinental, and National Union, Utica policies, the Utica Policy provides primary coverage 

to the plaintiffs. 

Therefore, although Best Buy and Yuco did not enter into a written contract with 

Sage directly, because Sage entered into the Sage-Subcontract with Schinienti, Sage was bound 

by the conditions of the Best Buy-Schinienti Contract. Furthermore, because the Besl Buy- 

Schimeiiti Contract incorporated the Lease between Best Buy and Moklam, Yuco, as an affiliate 

of Moklam's managing agcnt, is entitled to additional insured coverage from Besl Buy, Schimenti 

(and Sage. 

Utica cannot rely upon its disclaimer of coverage as it was untimely, in that Utica failed 

to provide written notice of disclaimer on the ground of late notice as soon as reasoiinbly possible 

after it first learned of Hurley's accident or of grounds for disclaimer of liability. Ms. Winkler's 

Affidavit does not indicate that Utica required any investigation into the claim prior to issuing its 

disclaimer. Thus, Utica's counsel's conclusion that Utica's defenses required investigation, 

unsupported by personal knowlcdge or evidentiary materials, lucks evidentiary value. As a 

result, Utica's argument that its disclaimer was tiniely because it was not solely based 011 late 

notice of claim but included additional grounds for denying coverage is unsupported. 

Furthermore, Utica was required to issut: a disclaimer to Best Buy and Yuco, since Best 

Buy and Yuco are entitled to additional insured coverage under the Utica Policy, Moreover, 

plaintiffs do not claiiii that Utica failed IO provide independent notice to Best Buy, Yuco and 

Schimeiiti; plaintiffs claini that Utica's disclaimer as to Best Buy and Yuco has been rendered 

invalid because Utica failed to address Best Buy and Yucols clainis independently of Schimenti's 

claim for derense and indcmnification. Plaintiffs are not claiming that issuance o F the disclaimer 
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to Transcontinental was inappropriate; instead, Utica's failure to disclaim to Best Buy and Yuco, 

in addition to disclaiming to Schimcnti, now prccludes them from doing the same. 

Although the defense and indemnification of Best Buy and Yuco were tendered at the 

same time that Schinienti provided notice of the claim and requested a defense and 

indemnification, Utica disclaimed coverage solely to Schimenti, based on Schimenti's late notice 

of claim. Utica's disclaimer fails to set forth any grounds for a denial of coverage as to Best Buy 

or Yuco. Thus, the disclaimer is ineffective as to Best Buy and Yuco. 

Finally, Utica's claim that i t  disclaimed coverage 011 the ground that the Hurley Action did 

not arise out of Sage's acts or omissions lacks merit. The Court granted contractual 

indemnification to Best Buy, Yuco and Schimenti against Sage, stating that "[ t[he indemnity 

provision to which Sage agreed is broad, as it obligates Sage to indemnify defendants and 

Schimenti against 'all claims ... arising out of or in consequence of the perforniance of this 

Purchase Order'.'' The Court recognized that the contractual indemnification clause i n  the Sage- 

Subcontract was triggered because Hurley was injured while engaged in performing work for 

Sage, which work fell within the scope of the Sage-Subcontract. Thus, it is clear that Utica's 

disclaimer was untimely and is therefore invalid as to Schimenti. 

In addition, because Best Buy and Yuco are entitled to additional insured coverage wider 

the Utica Policy, Utica WRS required to disclaim coverage to those parties indepelidently of its 

disclaimer to Schiinenti. Utica failed to address Best Buy and Yirco's claims for defense a i d  

indeinnification in the Hurley Action in its disclaimer and as such, Utica is obligated to provide a 

defense and indemnification to Best Buy, Yuco and Schiinenti 011 a primary basis. 
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Defendant Utica also moves for summary judgment, arguing that there is 110 coverage 

afforded to Yuco and Best Buy. Utica’s named insured, Sage, only entered into a contract with 

Schimenti. In applyiug the narrow language in [he Utica Policy, Yirco and Best Buy would not 

qualify as additional insureds, as Utica’s named insurcd did not: enter into a writtcn contract \villi 

those entities. Moreover, although the Schimenti-Sage Contract required that Sage will provide 

insurance coveraye as reqilired by Best BUY and Schinienti, it did not require that Yuco should be 

named as an additioiial insured. 

Even assuming that the Schirnenti-Sage Contract required that Sage procure insurance 

policies specified in the Best Buy-Schimenti Contract, and therefore, Best Buy and Schimcnti 

were to be named as additional insureds, there would be no additional insured coverage to Yuco, 

because neither contracts required Sage to procure insurance for Yuco. Thus, as there is no 

insurance procurement clause that specifies that the promisee be named as an additional insured, 

there is no additional insured coverage for Yuco. 

Also, there is no coverage to plaintiffs because they breached the Ulica Policy by failing 

to provide timely notice of the Hurley occurrence, claim and suit to Utica. On June 13, 2005, 

CNA, on behalf of Transcontinental, notified Utica of Hurley’s occurrence and suit, requesting 

that Utica defend and indemnify plaintiff in that action. On June 17, 2005, Utica received thc 

teiider letter, which was the first notice of the Hurley Action. On July 18, 2005, Utica disclaimed 

coverage to the plaintiffs on the ground that there was no additional insured endorsement listing 

plaintiffs as additional insureds, and that Hurley’s accident did not arise out of Sage’s acts or 

omissions. Utica also disclaimed coverage based on the plaintiffs’ failure lo notify Utica of 

[* 19 ]



Hurley’s accident ‘&as soon RS practicable.” 

According to Schirneiiti’s respoiisc to Utica’s interrogatories, Schimenti kncw o r  tlic 

accident three days after the accident. In addition, Jim Sakolowski, a current Job Superintendent 

of Schimcnti testified specifically that he became aware of the Hurley accident “a few days 

later.” Moreover, he went on to testify that he learned about Hurley’s accident when he was 

asked to fax an accident rcport generated by Saye with respect to the accident. Mr. Sakolowksi 

also testified that subcontractors were required to report accidents of their employees to 

Schimenti, and that the accident report was prepared t h e e  days after the accident. Although 

plaintiffs knew that Utica was the insurer for Sage as of August 2,2004, and became aware of 

Hurley’s accident a few days after the January 24, 2005, accident, plaintiff did not notify Utica 

until almost five months after the accident. New York courts have held that relatively short 

periods of unexcused delay are unreasonable as a matter of law. As such, tlie plaintiffs breached 

the terms and conditions of the Utica Policy as a matter of law by failing to provide notice of the 

Hurley Accident to Utica 11s soon as practicable. 

Furthennore, the insurer need not show prejudice to rely on this basis for disclaimer. 

Omosition 

Plaintiffs insist that they are entitled to additional insured coverage under the Utica Policy 

. .  

for the reasons noted above. 

i%xk!E 
To obtain summaryjudgment, the movant must establish its cause of action or defense 

sufficiently to warrant the court as a matter of law in directing judgment in its favor (CPLR 4 

3212 [b]), by advancing sufficient “evidentiary proof in admissible form” to demonstrate the 
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[ 19851; Zuckerinnn v City of New York, 49 NY2d 557, 562 [ 19801; Silvermntz v Perlbiader, 307 

AD2d 230,762 NYS2d 356 [ l”  Dept 20031). The motion must be supported “by affidavit [from 

a person having knowledge of the facts], by a copy of the pleadings and by other nvailahle proo17, 

such as depositions” (CPLR 5 3212 [b]). A party can prove aprimii facie entitlement to 

summary judgment through the affirniatioii of its attorney based upon documentary evidence 

(Zuckerinan, supra; Prudential Securities IIIC. 1) Rovello, 262 AD2d 172 [ 1 st Dept 19991). 

I 
l 

To defeat a motion for sumniary judgment, the opposing party inust demonstrate by 

admissible evidence the existence of a factual issue requiring a trial of the action, or to tender an 

acceptable excuse for his or her failure to do so (CPLR $32 12 [b]; Ycrmette v Keizworth Truck 

Co., 68 NY2d 714, 717 [l986]; Zuckerniari v City ofNew York, supra, 49 NY2d at 560, 562; 

Forrest v Jewish Guild for  the Blind, 309 AD2d 546, 765 NYS2d 326 [ 1 ’‘ Dept 20031). Like the 

proponent of the motion, the party opposing the motion must set forth evidentiary proof in 

admissible fomi in support of his or her claim that material triable issues of fact exist 

(Zuckerman, stipru at 562) .  

When addressing an insurance coverage dispute, the court niust look first to the language 

of the policy (see Raymond Corp. v National Uriioii Firc Itis. Co., 5 NY3d 157, 162, 800 NYS2d 

89 [2005]; State of New York v Home Indern. Co., 66 NY2d 669,671,495 NYS2d 969 [ 19851). 

The policy must be construed ‘“in a way that affords a fair meaning to all of the language 

employed by the parties in the contract and leaves 110 provision without force and erfect”’ 

(Raymond Cory. v National Union Fire Ins. Go., supra at 162, 800 NYS2d 89, quoting 

Consolidated Edison Co. of N.  Y. v Allstate Ins. Co., 98 NY2d 208, 221 -222, 746 NYS2d 622 
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[2002]). “Unambiguous provisions of a policy are given their plain and ordinary meaning” 

(Lavanant v General Acc. Ins. Co., 79 NY2d 623, 629, 584 NYS2d 744 [1992]; Uuitsd Sales 

Fid. & Guar. Co. v Annunziota, 67 NY2d 229, 232, 501 NYS2d 790 [ 19SGI; Seaport Park 

Condoniiiiiurn v Grecrler- New YorkMirl. hrs. Co., 39 AD3d 51, 828 NYS2d 381 [Ist Dcpt 20071; 

Roundlibout Theritre Co. 17 Continental Cas. Co., 302 AD2d 1, 6, 751 NYS2d 4 [2002]). 

Based on the plain language of paragraph 1 1 a, ‘‘Additional Insureds,” of the Utica Policy 

issued to Sage, Utica agreed to provide additional insured coverage to any “organization with 

whom” Sage has entered hito a written agreement, where such agreement requires Sage to obtain 

the insurance so provided. 

Schiriieriti 

It is iindisputed that Sage entered into a written contract with Schirnenti. Notably, Sage 

agreed, in its executed Subcontract with Schimenti, to “nanie Scliinienti” as a11 additional insiired 

on its liability insurance policy (1121 .c). TIIUS, Schinienti is entitled to additional insured status 

under the Utica Policy insofar as (1) Sage’s Subcontract obligated it to procure insurance iianiing 

Schimeiiti as an additional iiisured and (2) tlie Utica Policy extends additional insured coverage 

to organizations who contracted in writing with Sage to be added as additional insureds (see 

Brooklyn Hosp. Ctr. v One Beacon Ins., 5 Misc 3d 1029,799 NYS2d 158 [Sup. Ct. New York 

County, Freedman, J.]). 

As ai1 additional insured under the Utica Policy, Schinienti is entitled to tlie same 

protection as the insured (Peckerlron Works of N.Y. 1’ Trawler’s Iris. Co., 99 NY2d 391 

20031). It is undisputed that the Utica Policy providcs primary coverage IO its insured, Sage. 

Further, pursuant to the “Other Insurance” provisions (Le., 4.b) contained in the National and 
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Transcontinental Policies, such policies provide excess coverage if Schimenti is entitled to 

additional insured stntus on another policy of insurance. Since Schiinenti is entitled to additional 

insured status under the Uticu Policy, Schinienti is entitled to a declaration that the Utica Policy 

provides primary insurance. 

By letter dated June 13, 2005, CNA, on behalf of its “Underwriting Company” 

Transcontinental, tendered the defense and indemnification of Schimenti to Utica. In its motion 

for sunimary dismissal, Ulica claims that Schimenti failed to provide tiniely notice of Hurley’s 

Accident, as required undcr the Utica Policy. It is undisputed that Schimenti knew of Hurley’s 

Accident on January 24,2005, three or four days after the accident, and that Utica was not 

notified of Hurley’s Accident until almost five months later. Courts have held that short periods 

of unexcused delay are unreasonable as a matter of law (Des0 v Loridon d Lniicashire Irzdernri. 

Co. ofAmerica, 3 NY2d 127, 164 NYS2d 689 [ 19571 [ 5  l-clay delay unrensonablc]; Goodwiii 

Bowles Assoc. Ltd. v Easterii Mid. Ins. Co., 259 AD2d 381, 687 NYS2d 126 [ l “  Dept 13991 

[two-month delay unreasonable]; Power Auth. of the Stute of New York 1’ Westitzghouse Elec. 

Corp., 117 AD2d 336, 502 NYS2d 420 [l“ Dept 19861 [53-day delay unreasonable as a niatter of 

law]; Republic New York Corp. v Ainerican Home Assurance Co., 125 AD2d 247, 509 NYS2d 

339 [ 1“ Dept 198Gl [45-day delay unreasonable]; Hey& Conlracffng Corp. v Aiizcrictiii Home 

Assurance Co., 146 AD2d 497, 536 NYS2d 770 [ l“  Dept 19891 [four-month delay 

unreasonable]). As the record discloses no mitigating factors in Scliimeiiti’s fwor so as to 

excuse the delay herein, Schimenti failed to comply with paragraph 15 (a) to the Endorsement of 

the Utica Policy, which requires that Schimenti “see to i t  that [Utica is] notified as soon as 

practicable of an ‘occurrence’ , . , . 9 ,  
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However, disclaimer of coverage based on late notice was not served until  thirty-five days 

later. By letter dated July l81n 2005, CNA denied coverage on the grounds that (1) Schinienti is 

not a named insured or additional insured, (2) Hurley’s accident did not wise out of Sage’s acts or 

omissions, but arose out of the work performed by Schinienti, and (3) (five nionths’) late notice. 

An insurer must give written notice of disclainier on the ground of late notice “as sooii as 

is reasonably possible aRer it first learns of the accident or of grounds for disclainlcr of liability” 

(Hole1 des Artistes v General Accident Ins. Co., 9 AD3d 181 [ 18t Dept 20041). A failure by the 

insurer to give such notice as soon as is reasonably possible after it first learns of the accident or 

of grounds for disclaimer of liability or denial of coverage, precludes effective disclaimer or 

denial, and amounts to a waiver of the right to assert a late-notice defense (Hurlford lt7.s. (‘0. 1’ 

Nassau Countjt, 46 NY2d 1028,416 NYS2d 539 [1979]). Waiver is “a voluntary and intentional 

relinquishment of a known right” (Albert J. Schiff Assocs., Inc. v Flack, 5 1 NY2d 692, 698 

[ 19801) and in Ihe insurance context, waiver inay be found “where there is direct or 

’circumstantial proof that the insurer intended to abandon the defcnse” (id. ; see Cmtnil Geriercrl 

Hosp. 1’ Chubh Group of Ins. Compuiiies, 90 NY2d 195, 659 NYS2d 246 [ 19971). 

Caselaw supports the position that a disclaimer based on late notice is untimely where the 

basis for the disclaimer is apparent from the documents forwarded to the insurer with the tender, 

and where the insurer needed to conduct an investigation before determining whether to disclaim 

(cf. Gotham Const. Co., LLC v United Nat. Ins. Con, 35 AD3d 289, 829 NYS2d 5 [ l“  Dept 20061 

[insurer’s 50-day delay in issuing its disclaimer of coverage to plaintiffs for the underlying 

accident was unreasonable as a matter of law under Insurance Law 0 3420 (d)]). 

It has also been held that a short period of delay in serving a disclaimer is not 
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unreasonable, where the insurer undertook diligent efforts to obtain the information necessary to 

determine whether the claim fell within a policy exclusion (see Public Service Miit. lm. Cb. 1’ 

Harlem Hozisirrg ASSOCS.,  7 AD3d 421, 777 NYS2d 438 [lst Dept 20041 [27-day delay in issuing 

a disclaimer was not unreasonable; “Even if we were to measure from the date on which plaintiff 

received the insured’s notice, January 8, 2002, the 37-day period i s  also reasonable; McGiuley v 

Odyssey Re London, 15 AD3d 218, 790 NYS2d 13 [ I ”  Dept 20051 [disclaimer issued 39 days 

after receipt of the claim was reasonable where insurer took diligent efforts to obtain the 

information and independent legal advice]; Structure Toile, Inc. I’ Burgess Steel Products Coip., 

249 AD2d 144,672 NYS2d 33 [ lgl  Dept 13981 [38-day delay not unreasonable where there was 

an unrefuted showing that insurer undertook fact investigation]). 

Although discovery in this action revealed that Schimenti was 011 notice of the tIi11.1ey 

Accident in January 2005, the letter of tender to Utica also indicates that the May 10, 2005 

Complaint in Hurley Action was Schimenti’s “first notice of claim.” Based 011 the tender and 

documents Utica received from CNA, it cannot be detemiined, at this juncture, whether the basis 

of Utica’s delay was apparent upon receipt of such documents. Further, Utica’s letter indicates 

that it conducted an “investigation” and detennined, inter alia, that Hurley’s Accident was not 

the result of Sage’s work. Thus, an issue of fact exists as to whether Utica’s delay in disclaiming 

coverage was reasonable. 

Given that an issue of fact exists as to whether Utica’s disclaimer is effective as to 

Schimenti, whether Schinicnti’s late notice of the claim to Utica vitiates coverage cannot be 

determined ii t this j u nc ture. 
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Best Bu.y atid Yuco 

It is undisputed there is no written contract or agreement between Sage and Best Buy or 

Yuco. Although the written agreement Sage executed with Schimenti states that the “attached 

TERMS & CONDITIONS (Rev. 5/8/03) are a part of this agreement,” and the attached 

conditions expressly state that “Sage will provide Inmirance Coverages” and “lnsiirance 

Certificates” that Best Buy and Schimenti require (1113), there is no written agreeinelit between 

Sage and Best Buy and Yuco, as required tinder the Ulica Policy. That Best Buy required [hat 

Schimenti’s subcontractors, Le., Sage, obtain insurance on its behalf, does not obviate the 

requirement in the Utica Policy that there exist a written agreement between its iiisurcd, Sage, 

and the purporled “additional insured” (Broollytz Hosp. Ctr. v O m  Bencon Ins., 5 Misc 3d 1029, 

supra [where insurer’s policy defined additional insured as organization with whom 

subcontractor worked when subcontractor and “such organization agreed in writing” that such 

organization be added as an additional insured, insurer was not required to extend coverage to 

plaintiff where there was no “written agreement specifically between” said plaintiff and 

subcontrilctor/instired requiring that said plaintiff be named as an additional insured]). 

That Best Buy and “their affiliates” are named on the Ceriificate of Insurance provided by 

Sage, which was issued “as a matter of infoimation only and confers no rights upon the 

certificate holder . . . .” is inconsequential (see Tribecn Broadway Associates, LLC v Mouiil 

Vertton Fire Ins. Con, 5 AD3d 198, 774 NYS2d 11 [ 15‘ Dept 20041 [a certificate of insurance is 

not a contract to insure]; St. George v W J  BcInieji Corp., 270 AD2d 171, 706 NYS2d 24 [ 1” 

Dept 20001; Buccirzi v 1568 Broudwuy Assocs., 250 AD2d 466 [I  ‘‘ Dept 19381). 
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Furthennore, it cannot be said that the Best Buy-Scliimenti Contract was incorporated by 

reference into Sage’s Subcontract so as to constitute an agreement between Sage and Best Buy 

(and its agent) to obtain insurance on behalf of Best Biiy (and its agent). Incorporation by 

reference “is appropriate only where the document to be incorporated is referred to and described 

in the instruinent as issued so as to identify the referenced document “beyond all reasonable 

doubt ”(Shark Infornintiori Services Corn. v Cnim criicl Forster Coiiimercial Itis,, 222 AD2d 25 1, 

634 NYS2d 700 [ 1st Dept 19951). “[I]ncorporation clauses in a construction subcontract, 

incorporating prime contract clauses by reference into a subcontract, bind h e  subcontractor only 

as to prime contract provisions relating to the scope, quality, character and manner of the work to 

be performed by the subcontractor” (Bussanich v 310 Eirst 55th St. Teiiunts, 282 AD2d 243,244, 

723 NYS2d 444 [ 1st Dept 2001 1; Coninrerciul Elec. Coritr., Inc. v Pnvarini Consir. Co., hc . ,  5 

Misc 3d 1002, 798 NYS2d 708 [Sup.Ct. 20041). “Provisions other than scope, quality, character 

and manner of the work must bc specifically incorporated to be effective against the 

subcontractor” (Cooper Vision, /tic. 11 Inlek Integrcitiori Technologies, Inc., 7 Misc 3d 592, 794 

NYS2d 812 [Sup Ct 20051 citing 2 N.Y. PJI 7 4:1, comment, at 635 (20051). Sage’s 

Subcontract does not expressly incorporate any insurance provision of the Best Buy-Schimenti 

Agreement or of the Lease (cJ, Curlisle SoHo Eust Trust v Lexington Ins. Co., 49 AD3d 272, 

852 NYS2d  118 [ Dept ZOOS] [the incorporated subcontract, which required, inter alia, that 

plaintiff be nanied as an additional insured under the subcontractor’s general liability and 

umbrella policies, expressly stated that all insurance required thereunder was binding on a sub- 

subcontractor retained by the subcontractor]). 

Accordingly, any failure to propcrly or timely disclaim coverage as to Best Buy and Yuco 
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is immaterial (Brooklyn Hosp. Ctr. I’ Oue Beacon Ins., 5 Misc 3d 1029, supm) .  “Disclainier 

pursuant to [Insurance Law] section 3420 (d) is unnecessary when a claim falls oiitside the scope 

of the policy’s coverage portion. Under such circumstances, the insurance policy does not 

contemplate coverage in the first instnnce, and requiring payment of a claim upon failure to 

tiinely disclaim would create coverage where it never existed’, (Ma,ter of Worcester Ins. Cb. I’ 

Bettenhauser, 95 NY2d 185, 188 [2000]). 

In light of the above, Best Buy and Yuco are not entitled to additional insiired status, or 

defense or indemnification under the Utica Policy. 

Based on the foregoing, it is hereby 

ORDERED that the branch of the motion by plaintiffs for siiminary judgment declaring 

that plaintiffs are entitled lo additional insured coverage under the Utica Policy is denied as to 

Best Buy Co., Inc. and Yuco Real Estate Company, Inc. and granted as to Schimenti 

Construction Company, and it is hereby DECLARED that Schimenti Construction Company, 

LLC is entitled to Additional Insured status under a primary basis under the Utica Policy 

concerning the underlying Hurley Action; and i t  is furlher 

ORDERED that the branch of the motion by plaintiffs for summary judgment declaring 

that Utica National Insurance Company is required to defend plaintiffs as additioilal insiircds 

under the Utica Policy is denied as to Best Buy Co., Inc. and Yuco Real Estate Company, [nc. 

and granted as to Schimenti Construction Company, and it is hereby DECLARED that Utica has 

a duty to defend Schimenli Construction Company, LLC as an additional insured under the Utica 
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, Policy; and it is hereby 

ORDERED that the branch of the motion by plaintiffs for summary judgment declaring 

that Utica is not entilled to rely upon its disclaimer against Schimenti is denied; and it is further 

ORDERED that the branch of the motion by plaintiffs for summary judgnient declaring 

that Utica’s disclaimer is ineffective and invalid with respect to Best Buy and Yuco is denicd; 

and it is further 

ORDERED that the branch of the motion (002) by Utica National Insurance Company 

pursuant to CPLR 3212 granting suminary judgment and declaring that there is no coverage 

afforded to Best Buy Co., Inc. and Yuco Real Estate Coiiipany, Inc. under the Utica Policy, on 

the ground that they are not additional iiisureds, is granted, and it is hereby DECLARED that 

Utica National Insurance Company has 110 duty to defend or indemnify Best Buy Co., Inc. and 

Yuco Real Estate Company, Inc.; and it is further 

ORDERED that the braiich of thc motion (002) by Utica Ntitjonal Insurance Coinpany 

pursuant to CPLR 3212 granting summary judgment against plaintiffs Best Buy Co., Inc., Yuco 

Real Estate Company, Inc. and Schimenti and declaring that Utica has no duty to defend or 

indemnify plaintiffs in the Hurley Action, 011 the ground that they breached the ternis of the Utica 
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Policy is denied; and it is further 

ORDERED that defendants serve a copy of this order with iioticc of entry upon all parties 

within 20 days of enlry. 

This constitutes the decision and order of the Court. 

Dated: January 23,2009 
Hon. Carol Robinson Edmcad, J.S.C. 
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