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SUPREME COURT O F  THE STATE OF NEW YORK 
COUNTY O F  NEW Y O R K :  COMMERCIAL DIVISION 

COBALT PARTNERS , Z .  P . , COBALT 
OFFSHORE FUND L T D . ,  H F R  HE VALUE 
MASTER TRUST and GUGGENHETM 
PORTFOLIO COMPANY X I  , LLC, 

P 1 a i  n t  i f f 3 , 

- -x 

Index N o .  602964/07 

- a g a i n s t  - 

GSC CAPITAL C O R P .  , GSCP ( N J )  , L . P .  and 
G S C  GROUP, I N C .  ( f / k / a  GSC PARTNERS) ,  

Charles Edward Ramos, J.S.C.: 

---x , 

Defendants GSCP (NJ) , L.P. (Manager) and G S C  Group, I n c .  

(Group) move t o  d i s m i s s  all causes  of a c t i o n  asserted a g a i n s t  

them i n  t h e  second amended complaint ( S A C )  pu r suan t  t o  CPLR 3 2 1 1  

(a) (1) , ( 5 )  , and (7). 

Background 

The facts s e t  f o r t h  he re in  are taken f r o m  the. a l l e g a t i o n s  of 

t h e  S A C ,  aiid a r e  assumed t o  be t r u e  f o r  t h e  purposes  of t h i s  

in0 t i. on . 

P l a i n t i f f s  Cobal t  P a r t n e r s ,  L . P .  I Cobalt  Of f shore  Fund Ltd .  , 

H F R  HE Value Master Trust, aiid Guggenheim P o r t f o l i o  Company X I ,  

LLC (t .ocjether,  Cobalt) b r i n g  t h i s  a c t i o n  t o  r e s c i n d  t h e  p r i v a t e  

placement purchase  of $ 4  m i l l i o n  of r e s t r i c t e d  s t o c k  of GSC 

Capital Corp. (the Furid’) , stemming from t h e  all.eged breach  of 

an oral c o n t r a c t  , br.eacl-1 of t h e  terms of an  o f f e r i n g  memorandum 

G S C  Group i s  t h e  parent company of  defendant  GSCP ( N J ) ,  
L . P .  ( t h e  Manager) , t ha t  i s  t h e  Fund’s  investment  manager. 
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arid r eg i . s t r a t . i on  r i g h t s  agreement , and for-  f r a u d  i n  t h e  

inducement and f r a u d u l e n t  omiss ions .  

Group formed t h e  Fund i n  May 2 0 0 5  f o r  t h e  pu rpose  of 

irivestir-iy i r i  r e a l  estate s e c u r i t i e s .  Group, an SEC-regis te red  

investment advisor- ,  s o l i c i t e d  c a p i t a l  through t h e  s a l e  of 

r e s t . r i c t e d  s t o c k  and debt  o f f e r i n g ,  which i t  sought t o  manage and 

i .nvest  i n  r e a l  e s t a t e - r e l a t e d  s e c u r i t i e s .  Group launched t h e  

Fund by s o l i c i t i n g  t h e  s a l e  of 3 . 4  m i l l i o n  r e s t r i c t e d  s h a r e s  

(Rest.ric!t.ed Slhares) of s t o c k  and c o n v e r t i b l e  n o t e s  (Notes)  t o  

i n v e s t o r s ,  inc ludi r ig  Cobalt. The Fund i t s e l f  has  no employees, 

bu t  has a board of dir-ect.or-s, an investment manager ( t h e  

Manager) ,  and i s  o the rwise  ope ra t ed  a s  a p a s s i v e  investment  

e n t i t y .  

Cobalt  purchased common s tock  of t h e  Fund i n  a p r i v a t e  

placerrienL i n  June 2005, p r i o r  t o  t h e  Fund's i s s u i n g  i t s  o f f e r i n g  

memorandum ( O f f e r i n g  Memorandum) on June 2 3  , 2005, and a 

r e g i s t r a t i o n  r i g h t s  agreement (RRA), d a t e d  J u l y  11, 2005. 

Prior- t-o t h e  purchase  by Cobalt, Group o r a l l y  represent -ed  and 

agreed that .  i t  would use commercially r easonab le  e f f o r t s  t o  cause 

;I 1 - e g i s t r a t i o n  s t a t emen t  t o  become e f f e c t i v e  w i t h i n  s i x  months of 

t h e  p r i v a t e  p1ac:ement so  t h a t  Cobal t ,  and o t h e r s ,  could  s e l l  the 

R e s t r i c t e d  S h a x ' e s  i n  a p u b l i c  o f f e r i n g .  This  r e p r e s e n t a t . i o n  w a s  

purpor t .ed ly  mat.erial  t o  Cobalt  i n  i t s  d e c i s i o n  t o  buy t h e  Fund's 

R e s t r i c t e d  St.ock, because absent. an e f f e c t i v e  r-egistr-at . i .on 

st.at.ement. , t.hc Rest.i-ic!t.ed Stock could not. be s o l d  and t h u s  , t h e r e  

would bc no l i q u i d i t y  event. enahl ing  C!obalt t o  get. out of i t s  
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investment . 

The O f  fer1 rig Memorandum i s sued  thereafter , inercly o b l i g a t e s  

t.he h'urid to cause a r e g i s t r a t i o n  s ta tement  t o  be f i l e d  arid made 

e f f e c t i v e .  The RRA a l s o  o b 1 i y a t . e ~  t h e  Furid t o  f i l e  and make 

e f f e c t i v e  a r e g i s t r a t i o n  s t a t emen t ,  and c o n d j t i o n s  t h e  Fund's 

payment of f e e s  upon i . t s  e f f e c t i v e  f i l i n g  (RHA, 2 0 ) .  N o  

o b l i g a t i o n  of Group i.s s e t  f o r t h  i n  t h e  O f f e r i n g  Memorandum. 

The p r i v a t e  placement c losed  on J u l y  11, 20015.  

Approxirrlately s i x  mont.hs later, a pro-forma r e g i s t r - a t i o n  

statement. was f i l e d  wi th  t h e  S E C .  On December 6 ,  2 0 0 7 ,  Group 

withdrew t h e  pro-forma r e g i s t r a t i o n  s ta tement  f o r  a public 

o f f e r i n g  of t h e  Fund's  s t o c k .  

Rucordiriy t o  Cobalt , Group knew t h a t  i t s  r e p r e s e n t a t i o n s  

dur-ing t.lie s o l i c i t a t . i o n  process  were f a l s e  and incomplete ,  and i t  

f a i l e d  t o  u s e  commercially reasonable  e f f o r t s  t o  cause t h e  

r e g i s t - r a t i o n  stat-emerit t o  become e f f e c t i v e .  Group knew a t  the 

time t h a t  it. made t h e  o r a l  r e p r e s e n t a t i o n s  t o  Cobalt t o  induce 

i t s  irivest.ment , that .  i t  would not  f i l e  t.he r e g i s t r a t i o n  s ta tement  

i f  t h e  p u b l i c  o f f e r i n g  was l e s s  than  $25 p e r  share. 

Since w i  thdrawiriy t h e  pro-forma r e g i s t r a t i o n  s ta tement  OII 

December- G ,  2 0 0 7 ,  t h e  Fund has f a i l e d  t o  make r e q u i r e d  i n t e r e s t  

payments on t h e  Notes ,  and i s  pu rpor t ed ly  i n s o l v e n t .  

P rev ious ly ,  on March 3 1 ,  2 0 0 8 ,  t h i s  Court denied  GSC's 

[riotion t o  di:;mi.ss t.he colmp1.aintl wi th  l eave  t.o p l a l n t l E f s  t.o 

r ep lcad  w i t 1 1  p a r t : i c ! u l a r i t . y ,  Coba.1.t the11 se rved  t h e  SAC' and added 

cause:; of act.ior1 for- breach of o r a l  con.traclr and f r aud / f r audu len t  
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omission against .  Group. Because of the s e r v i c e  of t h e  arrierided 

complaint. which was o rde red  t o  remedy a hopelessly confus ing  

s t - a t e  of the p l e a d i n g s ,  t h i s  Cour t  w i l l  add res s  a l l  s u b s t a n t i v e  

ai-yur1ient.s without  r ega rd  t o  p r i o r  motion pr-act i  ce  . 

Discussion 

Breach  of Contract 

Group moves t o  disrniss  t h e  cause of a c t i o n  f o r  breach  of an 

oral cont rac t .  011 t h e  glroiind of i m p o s s i b i l i t y ,  t-he d o c t r i n e  of 

i r - ide f in i t cness ,  l a c k  of c o n s i d e r a t i o n  arid t h e  S t a t u t e  of Frauds.  

Cobalt a l l e g e s  t.hat. an o r a l  cont rac t .  w a s  e n t e r e d  i n t o ,  

whereby Group agreed  t o  cause a r e g i s t r a t i o n  statement t o  be 

f i l e d  wi th  t h e  S E C ,  t o  cause  t h e  s ta tement  t o  become e f f e c t i v e  

w i t h i n  s i x  mont.hs of t h e  p r i v a t e  placement o f f e r i n g  and t o  use 

commercially r easonab le  efforts t o  do 30. Fur t -her ,  Cobal t  

rnaj,ntains that .  , because Group i t - s e l f  s o l i c i t e d  Cobalt. arid 

undertook t-lie o b l i q a t  i o n  t o  cause the  r e g i s t r a t  i on  statement t o  

be filed, coupled w i t h  t h e  f a c t  t h a t  t h e  Fund has  110 employees 

and t .hat  a31 t-he Fund’s a c t i v i t i e s  a r e  conductcd by Group, i t  has 

mani fes ted  an i n t e n t  t o  be bound by t h e  r e g i s t r a t i o n  s ta tement  

ob1 i g a t  i o n ,  

Notwit .hstandiny t h e  indef  i n i t e r i e s s  of the main c o n t r a c t u a l  

ob1 i y a l r i o n  of [the pur-pox-ted o r a l  c o n t r a c t  t o  “cause t h e  

r e g i s t . r a t i o n  st.atement. t o  become e f f e c t i v e  witrhlir-1 s i x  months, 

even w e r e  t he  C’ourt t o  i n f e r  t h a t  GI-OL~P promised t.o a c t u a l l y  file 

t h e  st.atement., Group wou ld  no t  be ab1.e to per fo rm.  

Under 15 USC S 7 7  ( f )  (a) , on ly  t-he i s s u e r  of s e c u r i t i e s  rriay 

4 

[* 5 ]



f i l e  a r e g i s t r a t i o n  stat.emerit w i t h  t h e  S e c u r i t i e s  and Exchange 

Cornmission ( S E C ) .  Here,  t h e  i s s u e r  of t h e  s e c u r i t i e s  i s  the  Fund 

i t - s e l f ,  arid not. Group,  which i s  t h e  Fund's p a r e n t .  

C'obalr a l s o  a rgues  t h a t  notwit~istar-id.iriy t h e  f a c t  t h a t  b o t h  

t.he O f f e r i n y  Memorandum and the RRA obligate t h e  Fund t o  file the 

r e g i s t r a t i o n  s t a t e m e n t ,  t h a t  Group i s  also bound by t h a t  

o b l i g a t i o n .  Cobalt  al.lcc3es t h a t  Group took a l l  s teps  wi th  

respect t o  s o l i c i t i n g  Cobalt  and f i l i n g  t.he r e g i s t r a t i o n  

s t a t emen t ,  t . h a t  t h e r e  was overlapping employment. and t h a t  they  

share comrrion o f f  i c e  space arid te lephone numbers. Nonetheless , 

t h e  Fund i s  not  a wholly-owned s u b s i d i a r y  of Group,  but i s  

m a j o r i t y  owned by n o n - a f f i l i a t e d  p a r t i e s ,  i n c l u d i n g  Cobal t ,  and 

has an iridependcr-ltr. board of directors. Cobal t  has not a l l e g e d  

t h a t  co rpora t e  f o r m a l i t i e s  were riot observed, arid otherwise ,  

c r u c i a l  e lements  of an a l t e r  ego r e l a t i o n s h i p  between Group and 

t h e  Fund a r e  miss ing  t h a t  would permit the i n f e r e n c e  t h a t  Group 

was us ing  t.he Fund s imply as a dummy f o r  i t s  own dev i se  ( c o m p a r e  

Hc;l.rschead T n d u s . ,  I I I C .  v M e t a l l g e s e l l s c h n f t  AG, 239 AD2d 1 7 1 ,  1 7 2  

[l!" Dept. 19971) . 

Coba 1 t add li t i. on a I 1 y 3 s s e T t s t hat  Gr-o~ip i s c o 1 1 a t  e ra 1 1 y 

eslropped from r e - l i t i g a t - e d  t h e  v i a b i l i t y  of t h i s  cause of a c t i o n ,  

t h a t  was a l r e a d y  addressed  i n  t h e  p r i o r  motion t.o d i s m i s s .  

However, t-hc cause o f  a c t i o n  fox- breach of oral c o n t r a c t  c o n t a i n s  

addi t .ioiial a l leya t . i .o i i s  t h a t  were not. r a i s e d  i n  the i n i t i a l  

plc-cidir-iy . M(:)recmer, t h i s  Court expres s ly  g-r-anted leave  t o  

r ep lead  while  permit  t i n y  the defeindants t o  inove t o  d ismiss  t h e  

5 

[* 6 ]



e n t i r e t y  of t h e  amended p l e a d i n g .  Consequently,  Group i s  riot 

c o l 1 a t e r a l l . y  es topped  from seek ing  t o  d i smis s  t h i s  cause of 

a c t i o n .  

For- these  r e a s o n s ,  Cobalt f a i l s  t o  s u f f i c i e n t l y  s t a t e  a 

C ~ U S E !  of a c t i o n  for- breach of o r a l  c o n t r a c t  a g a i n s t  Group.  

Breach of Contract I1 

Gr'oup arid t h e  Manager move t o  dismiss t h e  second cause of 

action f o r  breach  of  c o n t r a c t ,  a rgu ing  t h a t  t h e  language of the 

RR7A o r  t h e  Offer- ing Memorandum do riot impose any o b l i g a t i o n  on 

e i t h e r  p a r t y  t o  take a c t i o n  wi th  r e s p e c t  t o  the r e g i s t r a t i o n  

slraterrlel-lt. , 

T h e  RKA was executed by the Fund and Deutsche Bank, a s  

r e p r e s e n t . a t i v e  of other i n i t i a l  p u r c h a s e r s .  With r e s p e c t  to 

reg i s t r a t  i on i t s t a t  e s , 

"In  the  event  t h e  . . . R e g i s t r a t i o n  St-atement 
.i.s not  f i l e d  wi th  the Commission w i t h i n  1 8 1  days from 
the d a t e  hereof . . . GSCP ( N J )  , L.P. [t .he Manager] s h a l l  
f o r f e i t  t h e  base manayement f ee  i t  i s  e n t i t l e d  t o  
r e c e i v e  , , . and t h e  Company' [ t h e  Fund] shall defer  
all i n c e n t i v e  management f e e  payments t o  be p a i d  t o  
G S C P  (NJ) , L . P  [ t h e  Manager].  . . u n t i l  t h e  . . . 
R e g i s t r a t i o n  Statement  i s  f i l e d . "  

The O f f e r i n g  Memorandum c o n t a i n s  t-he fo l lowing  p r o v i s i o n  

wit-h r e s p e c t  t o  r e g i s t r a t i o n  riq1it.s : 

W e  [ t h e  F u n d ]  have agreed t o  f i l e  a r e g i s t . r a t i o n  
statement. w i t h i n  181 days a € t e r  t h e  d a t e  of c los i i ig  of 
this o f f e r i n g .  . . t o  r e q i s t . F r  f o r  r e s a l e  t h e  s h a r e s  
s o l d  in this o f f e r i n g ,  and t o  use o u r  commercially 
reasoinable e f f o r t s  t o  cause  t h e  r e g i s t r a t i o n  stat-ement 
t o  be d e c l a r e d  e f f e c t i v e  a s  promptly ;IS prac t icab1 .e  
a f t e r  f i l i n g  (Offering M e m .  , 20) . 
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U n d e r  t-lie p l a i n  arid unambiguous language of t h e  RRA and t h e  

O f f e r i n g  Memorandum, on ly  the Fund i s  c o n t r a c t u a l l y  obl. igated t o  

f i l e  a registration s t a t e m e n t ,  Fur ther - ,  a s  d i scussed  above, 

Cobalt  f a i l s  t o  s lu f f  i c i e r i t l y  a l l e g e  an a l t e r  ego r e l a t i o n s h i p  

between the Fund and e i t h e r  t h e  Manager or‘ Group t h a t  would 

render- thern p a r t  i c y  t o  the c o n t r a c t  by i i i f  ererice. 

F o r  t h p  Lhove reasoi ls ,  Cobalt fails to a l l e g e  t h a t  Group and 

t h e  Maiiayer are e i t h e r .  dir-ect- ly  l i a b l e  or i n d i r e c t l y  l i a b l e  under 

an a l t e r  ego t h e o r y ,  and t h e  cause of a c t i o n  f o r  breach of 

c o n t r a c t  is dismissed as a g a i n s t  t h e  Manager arid Gr-oup. 

Fraud/Fraudulent Omission 

Group moves t o  d i smis s  the t h i r d  cause of a c t i o n  for 

f r aud / f  r-audul ent omission on t.he grounds t h a t  i t  i s  d u p l i c a t i v e  

of t h e  dismissed breach  of o r a l  c o n t r a c t  cause of act- ion and t h a t  

Cobalt f a i l s  t o  s a t i s f y  t h e  heightened p l e a d i n g  requirement of 

CPLK 3 0 1 6  (b). 

The cause of a c t i o n  i s  premised upon a l l e g a t i o n s  that Cobalt 

w a s  induced t o  buy t.he R e s t r i c t i v e  Shares by Group,  who f a i l e d  t o  

disc1 ose that .  the r e g i s t . r a t i o n  s ta tement  would not  be f i l e d  i f  

the p u b l i c  o f f e r i n g  price was below $ 2 5 ,  and that t h e  decision t o  

cause the r e g i s t r a t i o n  stat.ement t o  become e f f e c t i v e  would be 

based 01-1 Group’s i n t e r e s t s  and riot the i n t e r e s t s  of i n v e s t o r s .  

A caiise of act.iori for- f r aud  under- N e w  York law requires 

p a r t i c u l a r i z e d  a l l e g a t i o n s  of f a l s e  repr:esentat.ion of a matrtri.al 

f a c t  with i n t e n t  t o  d e f r a u d ,  reliance and damages (Lama H o l d i . n g  

Co. v S m i t h  H a ~ i - i e y  Iric., 88 NY2d 413 [19361 ) . 
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C o b a l l ' s  cause of a c t i o n  for- f r aud  i s  d u p l i c a t i v e  of i t s  

f i r s t  cause of a c t i o n  f o r  breach of an o r a l  c o n t r a c t .  I t  i s  

premised upon i d e n t i c a l  a l l e g a t i o n s  t h a t  Group protnised t o  use 

commercially reasonable e f f o r t s  t.o cause the r e q i s t r a t i o n  

stat,emc!nt t o  be f i l e d  whi le  harbor ing  the  secre t .  iI-lt.erit.ion t h a t  

i t  would not  perform by f i l i n g  o r  causing t h e  r - eg i s t r - a t ion  

s ta tement  t.o be f i l e d  i f  the s h a r e s  dropped t o  below $ 2 5 ,  so  t h a t  

it could cont inue  t o  o b t a i n  f e e s .  Cobalt does not  a l l e g e  any 

f a l s e  r e p r e s e n t a t i o n  or conduct o t h e r  t h a n  t h a t  r e f l e c t e d  in t h e  

terms of t h e  purported oral contract (Ccppola v Applied E l e c t r i c  

CJorp., 288 AD%d 41, 42 [l"' Dept 20011 ; compare Graubard Mollen 

D a r i n e t t  & H o r ' o w i t z  v Moskovi tz ,  86 NY2d 1 1 2 ,  122 11995 [ f raud  

c la im based upon p a r t i c u l a r  o r a l  assurances  of t h e  defendant were 

s u f f i c i e n t l y  extraneous t o  the w r i t t e n  c o n t r a c t  , and t h u s ,  w a s  

not d u p l i c a t i v e ]  ) . 

However, i.n l i g h t  of t h e  dismissal of t h e  c o n t r a c t  c la im,  

this Court w i l l  consider- the merits of t h e  f r a u d  c l a im on i t s  

o w n .  

Absent c i rcumstances  not  p l ed  here, a conclusory  a l l e g a t i o n  

of a n  in t en t .  not to perform i n  t h e  fut-ure  i s  i n s u f f i c i e n t  t o  

sua t - a in  a f r a u d  cause of a c t i o n  (Angel,  v Bank of Tokyo- 

M i t s u b i s h i ,  L t d . ,  39 AD3d 3 6 8 ,  369 [l"'. Dept 2 0 0 7 1  ; Steinberg v 

Dic'eronimo, 255 AD2d 204, 204 [I"'- Depl r  19981 ) , ?'lie claimed 

omission t o  r-eveal t h a t  Group or Fund would not. make t-he f i l i n g  

wi th  the SEC e f f e c t i v e  unl.ess t h e  p r i c e  exceeded $25 p e r  share i s  

merely a eo i ic lusory  a l l e g a t i o n ,  of t en  r epea ted  but. never- 
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p a r t i c u l a r - i z e d .  I n  f a c t ,  t h e  SAC a t  7 8 1  s u r m i s e s  that “Group 

det.errriinec1 that, it. would riot be in [ G r o u p ’  SI best. i n t e r e s t s  t o  

o f f e r  t he  Hes tu i c t ed  Shares  for less  than  $25 per sha re  

( p l a i n t i f f s ’  pur-chase p r i c e )  because such a n  of Eering would have 

r equ i r ed  t h c  repurchase  of t h e  Notes, ‘I (matter- i n  p a r e n t h e s i s  

addcAd) . ‘ T h i s  a l l e g n t  ion  u n d e r l i e s  Clobal t s reasonable  r e l i a n c e  

c la im ai-1c3. i t s  c!ont.erit-liori t h a t  Group’s representations were f a l s e  

when rnade. The re fo re ,  Group‘s motion t o  d i smis s  t h e  t h i r d  cause 

of action i s  yra.nt.ed. 

Accordingly, i t  i s  

ORDERED t h a t  defendants’ motion t o  dismiss i s  g r a n t e d ,  and 

t h e  f i r s t  arid t h i r d  causes  of a c t i o n  are d i smis sed ,  and t h e  

second c a u s e  of a c t i o n  i.s dismissed a s  a g a i n s t  defendants GSCP 

( N J )  I L.P. arid G S C  Group, Iiic. 

J . S . C .  
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