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PI ai 11 1 i ff, 
-aSaiiist- 

INDEX NO.603 184/07 

SALLTE TOUSSAINT and IIC)CHEI.,I,E S. AYTES. 

Defendanl Iiochcllc S. Aytes (“Aytes”) moves Tor an order dismissirlg the complaint 

against 11cr and gl-iinliiig saiictioiis against plaiIitiK I’laiiiti f’f Seth Cjreer-Lky d/b/a/ Green Key 

Managcnient, LLI) (“Grccnky”) opposes llic motion and c r o @ n v  to disq~ialify Aytcs’ 

counsel. Fur tlic rcasoiis tielow, thc inotion is granted to lllc 

against Aytes, a11d tlic cross motion is denied. 

aclor. I I l C  

BACKGROtJND 

‘lhis is tlic Iburth action coivmcnccd by 

first tlircc actioiis relaled lo Aytes’ tcriiiinalion or Grcciiky ;is Aytes ~iersonal +--Y tiiL iiagei- i n  2005 

alter the expiration of the Iirst tenii of a personal maiiagcment agreemcnt lxtwcen GI-eenky and 

Aytcs. Aytes sought to arbitrate the disputc pLirsLian1 to an arbitration clause in tlic agreement. 

While Ihe ai-bitration was pending, Greenky coiiiiiiciiccd lwo actions sccking damages Ibr hrcach 

o f  contract, which wcrc staycd by lhe Appellate Division, First Dcpartnienl pendiiig rcsolulion 

of tlic arbih-ation.’ Grccnky thcn initiated anotlicr action seeking to “limit the scopc of h e  

‘By iiitcriiii aw;ird dated August 22, 2007, tlie arbitrator foLincl that the pcrson;il 
managemelit agrccment betweeii tlic parlies was eIYcctivcly teiminatcd hy Aytes ;IS of April 8, 
2005 and that neither party had any obligations to the ollier under tlie Agreei-ncnt or  in  conneclioil 
with i t  as it rclatcd to transaclioiis or events occLit-riiig after h e  termination date. ‘l’he arbitrator 
iiolcd that he made iio dctcrmination regarding any damages that migh  be owcd by eilher party 
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ai-b it rat i on, ” wli i cli was d i s i i i  i ssecl. 

In this aclioii, Grccnky S L I ~ S  Aytcs lor defiuiiation and tortious intcrfercnce with contract, 

bascd 011 slatcments Aytcs allcgedly inade about Grccnky lo dcfeiidaril Sallie l’oussiiint 

(“‘l’oussaint”),2 a11 actor who was also rcprescnted by Greenky 

‘I‘hc second c:iLisc of action, for dehnation, allcges that, “in or aboul 2C)OG, defeiidaiit 

Ayles stated to arid/or told dcfendaiit Toiissaint, in sLin1 and subslalice, as follows: 

a. that the pl:iiiitiff had not discovcrecl Aytcs 011 the subway; 

t i . that plaintifr had not an-anged for Atyes lo take acting classcs 

elltitled ‘White Chicks’ 

c. that plainti ff had ‘bizan-c pel-sonal beliavior;’ 

f. Illat plainti IT had a lasting and damagc effcct 011 Aytcs’ career; 

g. tliat plaintiff had ‘taken in’  and ‘comlcd Aytes and several otlicr artisls,’ 

It i s  f d i e i -  alleged k i t  tlicse words were iiialicious a d  intcncicd lo d a n q e  Grrecnky in  

his prolcssioii, and cruised irij iiry to his prolkssional standing 

The third c;mc or  action for loi-tious intcrferonce with contract allegcs that t1w 

priur to thc lerniination datc and per-inittcd either party to pwsiic the issuc. It appcars fi-om the 
i.ccord that the pai-tics are conducting discovery with respcct to wlictlier Aytcs owes Crecnky any 
comiiiissioiis for transaction or cvcnls occurring prior to the tcrmiilation datc. 

’The first ca l ix  o r  action agaiiisl Touss;iint is bor dekimatioii in conncction with 
stutemcnls Toussailit allcgeclly maclc about Greenky 011 an inlemct website known ;IS 

My S p :K e. co~ii .  ‘To LI s s3 i tit who 11 as i t i t  c rpo s cd a II ails w er and as serl ed c o II 11 t ercl ai 111 s aga i iis t 
Grceiiky, does not sulmiit any papers in connection with tllc motion and cross iiiolioii. 
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deraiiiatory statcmenls made by Aytes wei-c intended to indiicc Toussaint to end licr coiitl-actual 

relationship with GI-ccnky, and that as a res~ill of Aytes’ intcrfereiicc in or about October 2006, 

To 11 s s a i 11 t b r cach e d ;in d/o r 3 I tempt cd to t c 1-iii i ria t e 11 c r P erxo 11 a1 M ;I nag c iii ciil A grce iiieii t w i t h 

G 1-e c 11 k y. 

Aytcs 110w iiioves to dismiss the complaint against her, asserting t1iaL thc dcfiimatioii 

claim is no[ plcadcd with sufficiciit pal-ticiiliirity as i t  does not iiicludc the clel‘;lmatoi-y words 

allegedly utlered by Aytes o r  the tiiiic, date or tiianncr of the allcgedly dcLiI1iiltory statcmciits. 

Aytes also :isserts that the statcments are not dcfmatory biit arc iion-actioiiiiblc opinioii, and that 

the only factual stiiteniciits notcd in tlic complaint have no defamatory meaning. 

As Cor tlic l o i - h i s  inlei-l‘creiicc cliiini, Aytcs i isscrts h a t  i t  iiiust bc dismissed as it t i l s  to 

allege thal “but for’’ Aytcs’ slateiiients Toussaint would not have breached of hcr pcrsoiial 

iiiaiiagemeiit conti-act wi tl i  GI-ccnky. Furtherimore, Aytcs contci~ls  Ihat the ;illcgalioiis in the firs[ 

caLise o r  nctioii relating to tlic statcnicnts made by Toussaint dmiit Grccnlcy dcmonstmle that she 

had ainplc i tidependciil re;isoiis, withoul Aytcs’ encouragemcnt, lo tcrminatc licr w i i t r x t  with 

C; 1-ecii k y . 

Aytcs also argues h a t  given the li-ivoloiis nature of tlic claiiiis against Aytes and tllc 

history or  baseless litigation coiii~iicriced by Crreeriky against Aytes, Greeiiky slioiild be 

sanclioiicd pLirsii;mt to 22 NYCRR Part 130. 

111 opposition, Grccnky submits an arlidavit submit(ed by Toussaint in an uni-claled aclion 

which provided tlic basis I’or the allegations in the complainl. 111 the affidavit, Toussaint 

paraphrases statements riinde lo her by Aytes at an iuiidcntified time or place. Greeiiky iirgucs 

that the statements imide by Aylcs are dcfiimatory ;is thcy would teiid to “indiicc ;in cvil opiiiion 
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01‘ [Grcenky] i n  1hc iiiiiids o1’1.iglil-tliiiiking pcrsons, and to deprivc [Grcenky] of G~iciiclly 

intcrcoursc in society..” Fostcr v,  Clhurcliill, 87 NY2d 744, 75 I (1  99G)(ilitct~ii11 quolalions 

oiiiittcd). 

Cii-cenky ncxt arg:ues that tlic tortious intcrferciicc claiin plcads all the rcqtiired clcmeiits 

of  thc tort since i t  allegcs tlic existcnce of ;L valid contract with ‘I’oussaint, Aytcs’ knowledge o f  

the cantracl with Toussaint, Aytes’ impropcrly prociiring of its broach m c l  damages. 

Grccnky opposes the Aytes’ reqiicsl for sandions asserting that such 1-cqiicsl is a litigution 

tactic dcsigncd to obfiiscate Aylcs’ wrongdoing. 

GI-ccnky cross iiiovcs l o  disquali l’y Ayles’ C O ~ I I I S C I ,  Pryor Casliiiian, c i i i  thc ground that Ihc 

liriii rcprcsented Iiim [or 30 ycnrs, during which lime hc consulted with scvcixl Iawycrs iii 111c 

firm. Grecnliy states the fii-iii I-epresciitcd him in connection with ~ w o  scr-cen plays lie wrote, :\lid 

that he promoted these screenplays to Ayes when slic was under contract with his conipruny, and 

that hc last cuiitactccl Prioi- C‘ushmaii via eiiiail in March 2005, altliough lie is not ccrtain as to thc 

tcxt or subject matter of 11ic eiiiail. 111 his affidavit Grcenky avcrs that “[lliro~igh its 

rep re se ii t at i o t i  and contacts w i 111 me, Pri c) r Cu shni an 11 as acq ti i red in fo rni a i. i o i i  abo I i t tii y scl l, my 

busincss, my plaiis, my stralegies, lily persoiial makeup, and how 1 coiidilct myself. I an1 

coiiccmed that tlicse con lidences acqiiircd during 36 years 01‘ reprcscntation will he iised against 

mc and to Ms. Aytcs’ advaiitagc in this 1itig;iliwi.” (Cirecnky allidavil, 11 8). Grccnky riu-llicr 

asscrts that Pryor Cashman’s represcntatioii of National C.hfer-eiice or Personal Maiiagcrs of 

which hc is a mcmbcr also crcatcs ;1 conflict of intercst warranting the Iiriii’s discliialificaricln. 

Ln reply, Aytcs, tliroiigli affiimalion o f hcr counscl, opposes the cross-iiiolioil fc)i- 

cl i sq 11 a1 i li c at i o 11 o f I i  cr a I to 111 c ys , :is sc r t i 11 g th B t P ryo r 13ashm ai1 1 as t rcprc s en t ed C; rccn k y i 11 1 9 9 4 
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j i i  ari attempt to iii;ii-kct his scrcciiplays and tliesc errorts, which were unsucccssIu1, x e  uiirelatcd 

to his managcment business :it issue in this action. Moreover, Aytcs asserts that the attcmptcd 

email in March 2005 is insuf'ficiciit to establish an attorney-client rclalioiiship. In addition, Aytcs 

coiltends that Pryor Cashninn's prior reprcsenlation of an orgai~ization of which GI-ccnky is ;i 

member docs not dciiioi~str:i~e t1i:it the tiiui lias any kiiowlcdge potentially related 10 this aclion. 

A yt cs hi rt 11 er as SCI-l s 111 a t  (3 1-c cii k y sli o LI 1 d 12 e estop p ecl fi-o i i i  s cck i ng P iyor C ;i slii ii ;I n ' s 

tlisqiiali~calioii sincc the firm lias appcareci cm her IxhalPin litigation aiid xbiti-aiioii advei-sc to 

Gi-eciiky since April 2006, aiid in  iioiic 01 thcse mattcrs lias Gi-ccnlcy soughl to djsclu;ili ri, the 

fi rm. 

L3 I S C: US S I 0 N 

Motioii l o  Dismiss 

On a motion pursuant to CLR 321 1 (a) (7), tlic cwr t  is limited to ascertainiiig whctlier tllc 

pleading statcs any cal ix  of actioii arid not whethcr 1liei-c is evidcntiary suppixl lbr h e  conip1:iiiit 

(Gu,~,~eiilicinier v Ginzhurg, 43 NY2d 208 [ 19771). The compliiint iiiust be libel-ally coiistrued in 

the liglil iiiost hvorablc tu  thc plaintiff, and all factual allegations must bc acccpled as (nit (&.; 

Mol-one v Moroiic, SO NY2d 48 1 11 9801). Affidavits ;ind other evideiicc subniillecl by plainti r'f 

niay bc considered for tlic limited purpose of remedying any dckcts  in thc cony>laint and thus 

preserving inartl'ully plcaded, but potentially mcritorious claims (Rovcllo v Oroliiio I<cdtv Co., 

&, 40 NY2d 033 1 19761). Dcspitc this liberal standard, thc claims againsl Ayes must bc 

clismisscd 1or the imsoiis below. 

The clemcnts h r  a claim [or dehniation are "a false sta~emenl, p~lblisl~ed without 

privilege or aiitlioi-iz:ilion to a third party, constituting fault as jiidgcd by, :it a iiiiiiimuiii a 
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negligence slandai-d, ;md, i t  riiiisl cilhcr cmse special Iianii 01- coiistitute dehnation pcr se,” 

L)illoii v. City o f  New Voi-IC, 261 AD2d 34, 38 (1“ Dcpt 1999) (citaiion omitted). CLR 3016 (a) 

Illso requires that in 11 clcfitniatioti actioti “‘the particular words complaincd o fbc  set forth i n  tlie 

complaint.”’ Id. l’liis plcacling bLi-eqiiircmcn~ is slriclly enforced and the oxact woi-(1s niust he scl 

h r t l i ,  Any qualilication iii tlic pleading lhcreofor use of tht: words ‘to thc erfect’ ‘substantially’ 

o r  words of similar iinpoi-t gener:illy renders Ihc complaint ddcciivc.” Cardner v .  A Icxaclc~- Rent- 

a-Car- Inc., 28 Ar)Ztl 667, ( 1 s‘ Dcpl 1967); Varela v, Invcstors Ins. I Iolditw C‘orp., 185 AD2d 

300, 31 0 (2d Depl 1092), m, 81 NY2d 058 (1993)(“[t]he recluircnieiit that the dcklmatoi-y 

words m u s l  bc quoted verhatim is strictly enforced).. A claiin l‘oi- delhniation iiiust also allcge 

”the time, placc and iiianiicr o f  llie publica~ion.” Kahn v. Rcadc, 7 AD3d 3 1 1 ,  3 I2  ( 1  ’‘ Dcpt 

2004) 

In this cast, /lie coiiiplaiiit does not s:itisfy the pleading recluircmcnts oTCLR 301 6(a) 

sincc thc exact words complained of are not contained in  thc coniplaint. In fact, llic complain1 

prcfaces its dcscriplion of 11ic allegcd statements with thc phrase “iii simi and siibslmce” i-hus 

1-c i id c I-i 11 g t hc co 17 i p 1 ai 11 1 d e k c  ii ve . Moreover, Cjrcciik y ’ s si1 b i i i  i s s i o I1 o f 1’0 us s a i n t ’ s a ffi cl n v i t 

fi-om an ~irirelakd action which provided thc basis for dehiiation claim i s  insiifficicnt lo rcmcdy 

tlie dekctive pleading sincc it is cvident from tlie affidavit that ?’oilssaint was Iixiphrasing 

statcinenls madc dilriilg a conversation with Aytes. ;cC SmalIcv v. Ilreyliis Coq~. ,  40 AD3d 99, 

107 (1“  Dcpt 2007), rcv’d 011 other srounds, 10 NY3d 55  (2008)(whcre shtcnlciits 011 which 

plaintiffs 1mx their claili? ;ire paraphrased they do not mcel  the minimu~n 1-cquireiiie~its o f  CPLR 

301 G(a));Vareln v .  Iiivcstors Ins. Holdilic: Coi i~. ,  185 AD2d at 3 1 0  (disinissing cumplaint for 

ricfaniation whcre iicitlicr the coniplainl nor the papers anncxecl thcreto “set forth the p~irticirlar 
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words coniplaincd of” as I-cquircd by CP1,II 3016(a)). 

‘I’lie complaint is nlso clefcctive as i t  fails lo aclequatcly dlege wlici-c ai ic l  wlicii Ayles 

allegedly uttcrcd the piiipwtcdly defamatory statements bu t ,  instead, simply alleges that  thc 

slalements wcrc made “in o r  about 2006” and were statcd or told to T’oussaiiit. wii v.  Rcade, 7 

AD3d at 3 12(revcrsing denial o f  motion to dismiss defaimtion claim whcre time, place aiid 

11iiUltlcr of publication was not alleged). Tli~is, as [he second ciiiise o f  action docs nul 

surliciciitly plead ;i claim for dehia t ion ,  i t  must be disiiiisscd and tlic co~ i r t  need i i o ~  adciress 

A yt cs ’ 31 lern ati v c q u  men t t I la t sl aleiii cii t s i 11 the comp 1 ai n t ai-e 1 i o  t de fiiinato ry. 

Greeiiky l i x  also hilcd to start a ciiiise 01 action against Ayles for tortious intci-l‘creiice 

with coiitract. To establish ;L claim alleging tortious intcrfcrencc with contract a plainti f F  miist 

plcad: I ) tlic cxistencc of a valid contract, 2) defciidailts’ knowleclgc of h e  contract, 3) 

ddendatits’ inlentioiially pl-ocul-ing of a breach of t l ~  contract, 4) aclual brcach oC tlic contract, 

and 5 )  clamages. SCc Fosler v. Cliiirchill, 87 NY2d at 749-750. In prticular, “plaiiitil’f must 

allege that the contract would iiot have bccn breaclicd ‘but [or’ tlic defendant’s ccmdiict.” 

Biii-rowcs v. Combs, 25 AU3d 370, 371 ( I ”  Dept), lv denied, 7 NY3d 704 (2006) (citation 

omitted). In addition, while oti a motion lo dismiss the pleadings ai-e conslr-ueil lil)milly, “to 

avoid disniissal of  a tortious intcl-fei-encc with coiltract claim a p1;iiiitiiTiiiust siipporl his claim 

w i t l i  m oi-c than m CI-c spec 11 1 at i 011. ” Id. ( c i t ;i t i on o ti1 i t t ed ) . 

Here, Greenky 113s Failed to siil‘liciciitly plead Lliat “but for” the allegedly dcLlmato1-y 

statements made b y  Aytcs to Toiissaiilt, Toussaiilt would not have bi-cached thc Personal 

Managcmeiit C‘onh-act with him, arid there arc insi1(‘l‘iciciit allcgations i i i  thc conipl~iint or stlppol-t 

in the record to support GI-ccnlcy’s theory that Toussaint terminated her contracl with Greeiiky as 
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. 

;i resLilt of the stalenicnts tiiiide by  Ayes.  I n  f x t ,  in Toussaint’s arfidavit subiiiittcd i n  opposition 

lo the disiiiissal niotioii, Toussainl indicalcs that she tcrmiiiatcd GI-ceiiky bascd 011 his joh  

pcrfonnatice. Accordingly, the motion to dismiss the tortious interference clnini niust bc granted. 

C‘ross Motion to Disciiiali 1;/ Pryor C . h l i m a n  

“Disclualilicatio~i o r a  1:iw liriii during liligatioii implicatcs not only thc ctliics o r  the 

profession 13111 also tlic stibstaiilivc riglits of the litigants. Disqu;ililication deiiics a party’s right 10 

rcprcscnlution by the attomcy ol‘ its choice. , . .“ S CY! S Ilotel Vcnttircs Ltd. 1)artnei-sliip v 777 

S.11. Corp., 69 NY2d 437, 443 ( 1  987)(citatioils omitted). Moreover, this court i s  niindfiil that 

disqualification motions “arc oftcii used as a litigation tactic ‘ iiiflicting liardship on the cun-cnt 

client and delay upon the courts by forcing disqualification cveii though thc clieiit’s attoincy is 

igiiorant o r  any cotifidenccs of the prior client,”’ ‘I’alvy v Americnn Rcd CI-oss in Gt-cater Ncw 

York, 205 AD2cl 143, 148 ( I  ‘I Dept 1994), nl’fd 87 NY2d 826 ( 1  995). 

“[A] parly sccking to disqiialify a11 altoriiey 01- a law fir111 011 tlic gl-oLiIid of prior 

representation niust cstablish ‘( 1 ) thc existence of a prior attorncy-clicnt rclaliotiship :~nd (2) lhat 

t hc (0 mi cr and cu iiciil rep rcsen t 21 I i o tis arc both adverse and SLI bs t :inti a1 1 y 1-c 1 ;I led. ’ ” Icl. ( (1 i t  o l i iig 

Solow v W.R. Gracc & Clo., 83 NY2d 303, 308 (lC)94); see also, i lR 5-1 OS. In this casc, 

GI-eenky has not cstabl isliecl t h a t  any prior attonicy-client relationship with Pryor Cashman was 

advcr~sc or subslaiitially rclatcd to the instant action, and Gecnlty’s statements that the lirm is 

Fmiiliiir with his business, stt’ategics 2nd 1x1-sonal makcup by virtuc of its represciitatioii ol‘him 

does not providc ;i basis hi- disquali fication. Notably, while Grccnky dlcges Ilia1 Pryor Cashinan 

reprcsentcd him for 36 ycars, the only mattcr lie speci1;c:illy mentions is Pryor Cashinan’s 

rcprcscnlatinn of hitn in colinectioll wit11 two screen plays in 1994, However, Grecnlty does not 
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explain how tlic rcprcsciitation is adverse or substnritially related to the instant action. 

Accordingly, the cross niotioii is denied. 

Finally, Aytes’ rcqiicst for saiiclions must bc dcnicd. Altliough tliei-c is a history ol‘ 

Ilt1g:atioii bctwccn tlic pLirlics, this action d ~ e s  not dircctly relate to such litigation. I n  addition, 

while tlic claims against Ayles hnvc been dismissed they are not clearly witlioiit meril in law or 

kict so as to warrant a11 award ofsaiictioiis. 

CONCJ,USIC)N 

In  view ul t l ic  ahovc, it is 

O1U)EKE:T) tliat tlic iiiotion to dismiss l ~ y  dchidant  Rochellc S. Aytcs is si-antcd; and i t  is 

further 

OIWEKlD that the second aiid third caiises of actioii arc scvcred and disnlisseci and it is 

lii I-th cr 

ORDEliED that tlic first cal ix  oi‘actioii againsl defendant Sallic ‘I’oussaint slid1 

continue; and i t  is liirthcr 

OKDEIIEL) that tlic rcmainiiig partics sliall appear lor a compliance cmi’crcnce in Part 

11, room 351, 60 Centre Street, New York, NY on Fclmary 19, 2009 at 9:30 aiu. 

ORDERED lhat the reyucst for sanctions by dcfcndant Iiochcllc S. Aytes is dcnicd. 

A copy o r  this decision and or-dcr is being mailcd by my  clianibers to counscl for t he  

13 art i cs. 

[* 10 ]


