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Upon the foregoing papers, it is ordered that this motion 
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-against - DECISION AN13 ORDER 

THE CITY OF NEW YORK and CHURCH OF ST. 
ANTIHONY OF PAIIUA, INDIAN IWER,  LEWIS 
CO., N.Y. 

.................................................................... X 
Defendants. 

For the  Pluintiff 
Christopher Terry, Esq. 
40 Exchange Place, Suite 1205 
New Yoi-IC, N Y  I0005 
(2 I 2) 422- 1020 

For- Dcleiidaiit Church of St. Anthony o l  I’Rdiiil 

Peter James Johnson, J R ,  Esq. 
Leahy & Johnson, P.C. 
120 Wall Street 
New Y ork, N Y  10005 
(2 12) 269-7308 

I’apers and cxhihi ls considered iii rcvicw o f  the motions and croswiio1ions: 

Notice of Motion: 1 
Expert Affidavit 2 

Reply Affirmation 4 
Affirmation in Opposition 

Matthew F. Cooper, J. 

Plaintiff, Clirislopher Tcrry, brought this action against dcfendants Tor iiijiii-ies he sustained 

from a slip and fall that is alleged to havc occur-red on Fchruary 16, 2004, at 154 Sullivan Strcct, 

New York, New Yol-k. Plaintifrcontends lhal because defendant C h r c h  o f  St. Anthony o f  Padua 

(“the Church”) owns the propcrty at this location it is thereby responsible f w  thc niaiiilenancc ol’the 

sidewalk area and liable for any subsequent injuries caused by a defeclive condition. ‘I’he C ~ L I I - C ~  

denies ownership of the propcrty and now iiioves for summai-y judgemenl dismissing plaintifl’s 

coinplaint pursuant to CPLR 321 2. Defendant the City of New York takes no positioii on the 

motion. 
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Hack,poutid 

Plaintiff alleges that onFebruaiy 16, 2004, lie was caused to slip and hall as a rcsult oi'a siiow 

and/or ice condition on the sidcwalk at 154 Sullivan Street. 'I'he location is approximatcly 60 fee[ 

fi-oiii the comer of Thompson Street and 140 feet from the corner. of Siillivaii Street. Plaintiff tiled 

a Notice of Claim on February 23, 2004, arid a Suriimons and Vel-iLied Complaint oil Decemher 7, 

2006. The Verified Coinplaint alleges that the Church owned, maintained, managed, conti-olleil, 

supcrvised, and operated the premises, public wallcways and public sidewalks ahutting 154 Siilli\ <ii i  

Street. I n  its Verified Answer dated Dccciiibcr 20, 2006, the Church deilicd all allegalioiis ul 

ownership, maintcnance, management, control, supervision, and operation of the sidewalk where 

plaintiff allegedly fell. 

On June 6,2008, plaintiff appeared lor a dcposition at which he ideiitificd the localion where 

Iic fell as in front ofthe Cliurcli of St. AnlhonyofPadua . Tlic Church produced Mr. Glen Barl>iei~, 

its facilities manager, for a deposition on July 17,2008, at which lie testified that the Church did iiot 

own the area where plaintiff allegedly [ell. 

Plaintiff filed his Note of Issue on August 21,2008. The Church, howcvel-, denies that i t  w a s  

cvcr served with tlic Note of Issue.' Dcfeiidaiil filed this inotioii for siii7ii7iaryjLid~:em~iit tu C ~ I S I I I I S S  

lhe coiiiplaint 011 October 23, 2008. 

Anal,isis 

The Church imovcs for suminaryjudgment on the gr-oiiild that the C'hLirch owed no duty LO 

the plaintiff because the Church did iiol own the property abutting h e  sidewalk where plainti 1.1' 

At oral argimieiit 011 January 21, 2009, the City of New York stated thal it too was iicvcr I 

served with the Note of Issue. 
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allegcdly fell. In support o l  its assertion, the Church submitted the following cvidence which i t  

coiitends settles tlie issue oEowiiership: deposition tcstiniony ofthe Church facilities manager, Glenn 

Barbieri, iiidicating that the Province of thc Immaculale Conccption of the Franciscan Fi-iai-s (“thc 

Province”) owns thc properly wlierc plaiiitirf k l l ;  an affidavit of Fr. Joseph 1:. T,orenzo, (3.1. PI., 

statins that the Church docs not own thc clispiikd property; and an affidavit o f  architect L)enisc P. 

Beckacrt concluding that the property abutting the location where plaintiff fell is iiscd hy  h e  

Province and is not owned by the Church. In opposition to the Chili-cli’s motion, plaintiffsuhnii~tecl 

the last known deed [or 154 Sullivan Streel, indicating that the Church was tlic Sranlee o r  IS4 

Sullivan Street; results o f a  Certificate orOccupancy search for the property at 141/153 lhompsoii 

Street, also lcnown as 154 Siillivari Street, identifying this properly as “to be occupied by lhe St.  

Anthony of Padua Church;” and an affidavit of licensed professional engineer-, Kicliard Berkeii Tcld, 

also asserting thal the location where plaintiff le11 i s  owned or managed by tho C:h~ii-ch. 

On a motion for suniniar-y j~idgiiient, wlierc an opposing parly has demonsti-atccl h y  

admissible evidcnce “the existence o l  a factual issuc requiring CL trial of tlic aclion,” the coui-l shall 

deny the motion. GTF Mktg. v. c‘olotiial AIii~nirtzinz Sdtls, 66 NY2d 065, 968 (1985); CPLII 

321 2(b). Plaintiff, by his submission of the most recent dced for 154 Sullivan Street, tlic Certificate 

of Occupancy search records, and the affidavit of a licensed engineer, has dcmonslraled by 

admissible evidence that a factual issuc exisls regarding ownership, inaiiitenance, inanagemetit, 

control, supervision, and operation of‘ tlie sidewalk at 154 Sullivan Strcct. Conscquenily, tlic 

resolution of the casc by s~iiniiiary judgment is riot appropriate. 

It is noted that in opposing tlic Church’s motion, plainti TT argues that the motion should be 

cleniecl bccause the Church failed (1) to file the motion within 00 days of plaiiitiff tTliiig thc NOLC 0 1 ’  
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ISSUC and (2) to attach all the pleadings to their motion. The Cliiirch states that i t  was never servcd 

with the Note oi’Issue and that its motion lor suiiiiiiary judgment was served, ifiiot filed, within 00 

days o1‘thc filing of Note of Issue. The rulc of this court is that a motion for summary jitdgment 

musl be.filediio later. than GO days alter tlic Note of Issue is filed. hi order for the coiirt to rcach the 

merits of an untimelymotion, a showing of good cause for the delay is required. .BrilZv. C‘itv o / ’ N w  

YorX:, 2 NY3d 648, 652 (2004). It has been held by the First Department that a party’s f a1 ‘ I  Lire to 

serve the Note of Issue on tlic iiioving parly “constitutcs good cause for a late summary jiidgmenl 

motion.” MrFcidden v. 530 Fifth Ave. RPS 111 As.roc., LP, 28 AD3d 202, 203 ( 1  s t  Dept 3006). I n  

light ofthe Church’s dcnial that is was ever sci-vcd wilh the Note ~ ~ I s s L ~ c ,  the court Iiiiils sood cxise 

exists to allow the late motion. Further, plaintiffs contention that the Church’s hilul-c to attxli all 

pleadings with its motion is iiot persuasive since the pleadings were prcviously siibmittcd w i h  

plaintiff’s prior motion. Sliher- v. Cotimze, 153 AD2d 1006, 1007 (3d Dept 1989). Jn any event, 

iirespcctive of any procedural defects, tlic court has concluded on the iiierits of the motion that 

suinniary judgment cannot be granted as triable issues of fact remain. 

In light ofthe foregoing, it is ORDERED lhat defcndaiit Chiirch of St. Anthony of Padua’s 

motion for siiniiiiaiy judgment is denied. 

This coristitutcs the Decision and Order ofthe Court. 

19 
Dated: January 30, 2009 

ENTER: .- 

Matthew F Coopcr, J.S.c‘. 

@ 3 2009 
F a  

- --.J 
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