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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: CIVIL TERM: PART 52

____________________________________________________________________ X

CHRISTOPHER TERRY Index No. 100048/2005
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-against- DECISION AND ORDER
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Matthew F. Cooper, J.

Plaintiff, Christopher Terry, brought this action against defendants (or injuries he sustained
from a slip and fall that is alleged to have occurred on Fcbruary 16, 2004, at 154 Sullivan Strect,
New York, New York. Plaintiff contends that because defendant Church of St. Anthony o f Padua
(“the Church”™) owns the property at this location it is thereby responsible for thec maintenance ol the
sidewalk area and liable for any subsequent injurics caused by a defective condition. The Church
denies ownership of the property and now moves for summary judgement dismissing plamntifl’s
complaint pursuant to CPLR 3212. Defendant the City of New York takes no position on the

motion.
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Background

Plaintiff alleges that on February 16, 2004, he was caused to slip and [all as arcsult of asnow
and/or ice condition on the sidewalk at 154 Sullivan Street. The location is approximately 60 feet
from the corner of Thompson Street and 140 feet from the corner of Sullivan Street. Plaintiff filed
a Notice of Claim on February 23, 2004, and a Summons and Verified Complaint on December 7,
2006, The Verified Complaint alleges that the Church owned, maintained, managed, controlled,
supervised, and operated the premiscs, public wallkways and public sidewalks abutting 154 Sullivan
Street. In its Verified Answer dated Dccember 26, 2006, the Church denied all allegations ol
ownership, maintenance, management, control, supervision, and operation of the sidewalk where
plaintiff allegedly fell.

On June 6, 2008, plaintiff appeared for a deposition at which he identified the location where
he fell as in front of the Church of St. Anthony of Padua . The Church produced Mr. Glen Barbiert,
its facilities manager, for a deposition on July 17, 2008, at which he testified that the Church did not
own the area where plaintiff allegedly (ell.

Plaintiff filed his Note of Issue on August 21, 2008. The Church, however, denies that it was
cver served with the Note of Issue.! Defendant filed this motion for summary judgement to dismiss
the complaint on October 23, 2008.

Analysis
The Church moves for summary judgment on the ground that the Church owed no duty to

the plaintiff because the Church did not own the property abutting the sidewalk where plainti(f

'At oral argument on January 21, 2009, the City of New York stated that 1t too was never
served with the Note of Issue.
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allegedly fell. In support of its assertion, the Church submitted the following evidence which it
contends settles the issue of ownership: deposition testimony of the Church facilities manager, Glenn
Barbieri, indicating that the Province of the Immaculate Conception of the Franciscan Friars (“the
Province”) owns the property wherc plaintiff (ell; an affidavit of Fr. Joseph F. Lorenzo, O.I' M |
stating that the Church does not own the disputed property; and an affidavit of architect Denisc P.
Beckacrt concluding that the property abutting the location where plamntiff fell 1s uscd by the
Province and 1s not owned by the Church. Tn opposition to the Church’s motion, plaintiff submitied
the last known deed for 154 Sullivan Street, indicating that the Church was the grantee of 154
Sullivan Street; results of a Certificate ol Occupancy search for the property at 141/153 Thompson
Street, also known as 154 Sullivan Street, identifying this property as “to be occupied by the St.
Anthony of Padua Church;” and an affidavit of licensed professional engineer, Richard Berken(cld,
also asserting that the location where plaintiff fell is owned or managed by thc Church.

On a motion for summary judgment, where an opposing parly has demonstrated by
admissible evidence “the existence of a factual issuec requiring a trial of the action,” the court shall
deny the motion. GTF Mktg. v. Colonial Aluminum Sales, 66 NY2d 965, 968 (1985); CPLR §
3212(b). Plaintiff, by his submission of the most recent deed for 154 Sullivan Street, the Certificate
of Occupancy search records, and the affidavit of a licensed engineer, has demonstrated by
admissible evidence that a factual issuc exisls regarding ownership, maintenance, management,
control, supervision, and operation of the sidewalk at 154 Sullivan Street. Conscquently, the
resolution of the casc by summary judgment is not appropriate.

It is noted that in opposing the Church’s motion, plaintiff argues that the motion should be

denied because the Church failed (1) to file the motion within 60 days of plaintiff filing the Notc of
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Issue and (2) to attach all the pleadings to their motion. The Church states that it was never served
with the Note of Issue and that its motion for summary judgment was served, if not filed, within 60
days of'the filing of Note of Issue. The rulc of this court is that a motion for summary judgment
must be filed no later than 60 days after the Note of Issue 1s filed. In order for the court to rcach the
merits of an untimely motion, a showing of good cause for the delay is required. Brill v. City of New
York, 2 NY3d 648, 652 (2004). 1t has been held by the First Department that a party’s failure to
serve the Note of Issue on the moving parly “constitutes good cause for a late summary judgment
motion.” McFadden v. 530 Fifth Ave. RPS IIl Assoc., LP, 28 AD3d 202, 203 (1st Dept 2006). In
light of the Church’s denial that is was ever scrved with the Note of Issuc, the court {inds good cause
exists to allow the late motion. Further, plaintiff’s contention that the Church’s failurc to attach all
pleadings with its motion 1s not persuasive since the pleadings were previously submitted with
plaintiff’s prior motion. Stiber v. Cotrone, 153 AD2d 1006, 1007 (3d Dept 1989). In any event,
irrespective of any procedural defects, the court has concluded on the merits of the motion that
summary judgment cannot be granted as triable issues of fact remain.

In light of the foregoing, it is ORDERED that defendant Church of St. Anthony of Padua’s
motion for summary judgment is denied.

This constitutes the Decision and Order of the Court.
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