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e instant motion is dacided in accordance with the annexed Memorandum DcciGion 

I I 

*aby 

ORDERED the instant motion af p l h t i f f  Milberg FactQrs, hc., for m order pursuant to 
'LR 3212, granting summary judgment &its favor qainst dapeqdant Ardmoru Blausas, Inc., 
the amount of $189,861.56, is granted, i ~ud  the Clerk of th& court 1s to enter jud$meut 
:ordingly; and it is further 1 

1 

ORDERED that the balance of this qcction is hereby sevdred and shall continue; and it is 
tbtr 

ORDl3WD that coun9el fw dl partids shall appear for ' Pnelirninary COni%r&tlce in Part 
before Justice Carol q. Ewead, Supreme COW, New York E oilmty, 60 Cqntm'Street, R o ~ m  

ORDERED that counsel for plhiitiffshall $ewe a copy kf this order with notice of entry 

I 

I 

3 on Tuesday, March 3,2009, at 3;OO p.m. I 

I 

I hin twenty days of entry on counsel for defendant. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

MILBERG FACTORS, INC., 
X 

Index No. 1 15067/2008 
Plaintiff 

-against- 

ARDMORE BLOUSES, INC., 

Dc fend an 1. 
X 

EDMEAD, J .S .C. 

MEMORANDUM DECISION 

Plaintiff Milberg Factors, Inc. (“plaintiff’) inoves for an order pursuant to CPLR%&i, 

granting summary judginent in its favor against defendant Ardmorc Blouses, Inc. (“defendant’), 

in the amount of $189,861 .S6, and severing the balance of the claim. 

The Coinplaiiit 

The Complaint allcges that plaintirf entered into a Refactoring Agreement with Finance 

One, Inc. (“Finance One”), wherein plaintiff agrecd to pirrchase, and Finance Onc agr-ecd to sell, 

various accounts receivables created by Financc One’s clients, and that Finance One assigned the 

accounts receivables, and all the rights of Finance One and its factorcd clients in such 

receivables, to plaintiff. 

The Cornplaitit further charges that between July 15, 2008 and Septcinber 26, 2008, 

Finance One’s clients sold and delivered goods to defccndant for the agreed price and reasonable 

value of $21 9,648.93. 

Plniiitfjs Coritentions 

Summaryjudgnient is clearly warranted since thc defendant does not dispiite that it  owes 
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plaintiff $189,861.56. Paragraph 5 of defendant’s answer adinits that it owes no more than 

$189,861.56. Although plaintiff contends that the additional nionies remain due and owiiig from 

defendant to plaintiff, there is no disputc that defendant OWCS that amouiil. Thererore, jtidgment 

should be entered for said amoiiit and the remaining ba1;ince of plaintiffs claim should be 

severed. 

Defeiiiliirrt ’s Oppositiorz 

Defendant’s aiiswcr does not adniii that it owes said amount. Defendant’s answer 

specifically refers to a balance “if any’’ due plaintiff. 

Further, defendant denies know ledge and in form at ion siirro und i ii g the a I leged 

ass i ynm en t . 

PlniutgfS‘s Replji 

Dcfendant, in its answer, did not disputc any o f  the specific items listed iii the coniplainl. 

Rather, defendant attached its own schedule, which tracked the same invoice numbers, dates and 

amounts as set forth by thc plaintiff. The only differelice between the itemized lists was that the 

dcfcndant claimed partial payment, so that according to h e  defendant, the balance due and owing 

was $1 89,861.56 from the defendanl. 

Defendant’s opposition is simply a delay tactic. Defeiidant has closed its business and is 

in the process of liquidating its assets. 

For the first time, defendant challenges the slaiiding of plaintiff as assignee. However, 

the Rehctoring Agreement cntered into between plaintiff nnd Finance One is subiiiitted to the 

C0Ul-t. 

Further, defendant does not dispirtc any of the itemized goods sold and delivered as it was 
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required to do pursuant to CPLR $301 6 .  

AnalvsiS 

To obtain summnry judgment, the movant must establish its cause of action or defense 

sufficiently to warrant the court as a matter of law in clircctingjudgment in its favor- (CPLR $ 

3212 [b]). This standard requires that the proponent of a motion Tor snnimary judgment makc a 

prii~iufucie showing of entitlement to judgnicnt as a nialter of law, by advancing sufficient 

“evidentiary proof in adtnissiblc fonn” to demonstrate the absence of any material issues of fact 

(Wiiiegt*acli~ N i w  York Utiiv. Mcd, Cfr., 64 NY2d 85 1 ,  853 [ 198S]; Ziickeriiiaii v Ciry oJNew 

York, 49 NY2d 557, 562 [ 19803; Silvertiioii v Pcrlbiiitlei., 307 AD2d 230, 762 NYS2d 386 [ 1 ’‘ 

Dept 20031; Thorws v lfdzberg, 300 AD2d 10, 1 1, 75 1 NYS2d 433, 434 [ I ‘I Dept 20021 

[defendant not entitled to summary judgment where hc failed to produce admissible evidence 

demonstrating that no triable issue of fact exists as to whether plaintiff would have been 

successful in the iinderlying negligence action]). Thus, the motion must be supported “by 

affidavit [from a pcrson having knowledge of the facts], by a copy of the pleadiiigs aiid by other 

available proof, such as depositions” (CPLR $ 3212 [b]). A paity can prove aprin/a.fucie 

elititlenient to summary judgment through the affirmation of its attorney based upon 

documentary cvidence (Zztclier/iiait, sidpra; Pi*udeiiriril Seciiritics Itic. v l(ovello, 262 AD2d 172 

[ 1 st Dept 19993). 

Plaintiff has submitted admissible evidence demonstrating that $189,86 1.56 is due and 

owing to the plaintiff by the defendant. Plaintiff‘s motion [or partial summary judgment is 

established by the items that bolh plaintifrs Scliedule aiid defendant’s Schedule list as 

outstanding. This amount is rurther established by delkiidant’s incorporated evidencc for said 
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anioiin t. 

Further, defendant fails to specifically indicate thosc i t e m  i t  dispiitcs. 

And, plaintif’has cstablislied its standing to piirsiie this claim. 

Alternatively, to defeat a motion for summary judgment, thc opposing party must show 

facts sufficient to require a trial of any issue of fict (CPLR $3212 [b]). Thus, where the 

proponent of tlie motion makes apriina.fucis showing or  entitlement to summary judgment, the 

burden shifts to the party opposing thc iiiolion to demonstrate by admissible evidcncc the 

existence of a Iaciual issue requiring u trial of tlie aclion. or to teiidcr an acceptable excuse for his 

or her failure to do so (Verniette v Keiiwor-lh Truck Co., 68 NY2d 7 14, 7 1 7 [ 19861; Zuclree,.itzari 17 

City of New York, supru, 49 NY2d at 560, 562; Forrest I )  Jewish Giiilcl for the Blind, 309 AD2d 

546, 765 NYS2d 326 [ I “  Dept 20031). Like the proponcnt of the niolion, the party opposiiig the 

motion must set forth evidentiary proof in admissible Ibrm in support of his or her claim that 

material triable issues of fact exist (Z~ickernran, sziprn at 562). Mere concliisions, cxpressions of 

hope or unsubstantiated allegations or assertions are iiisiirfcient (Ahord czticl SiiuJ 1’ Stewtird M. 

Muller Constr. Co, 46 NY2d 276, 25 142,  41 3 NYS2tl 303 [ 197SJ; Fried v Bower & Garrltier, 

46 NY2d 765, 767, 4 13 NYS2d 650 [ 19781; Plrrtziiirrti v ,411terirari Tof(i1isufw Co., 45 NY2d 

910, 91 2, 41 1 NYS2d 230 [ 13781; hfcilkrd Const. Gorp. I’ Cowit)’ Fed. S m  & Loiiri Asstz., 32 

NY2d 285, 290, 344 NYS2d 925 [ 19731; Plalitcrtniircr v Seliske Truck Leasiirg, Iiic., 246 AD2d 

347,668 NYS2d 157 [ 1” Dept 19383). 

Defendant failed to raisc an issue of fact as to its liability as to the ainounl sotight in 

partial summary judgmenl. Again, defendant does no1 specifically dispute the itemized invoices 

in the complaint that are the subject of this motion. Nor does defendant set forth any basis upon 
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which the amount is not due 

CQp2lU$lOq 

Based on the foregoing, it is hercby 

ORDERED the instant niotion of plaintirf Milberg Factors, IIIC., for an order pursuant to 

CPLR 3212, granting summary judgnieiit in its ravor against defendant Ardmore Blouscs, Inc., 

in the amount of $189,861.56, is grnnted, and the Clerk of the Court is to enter judgment 

accordingly; and i t  i s  further 

ORDERED that the balance of this action is hereby severed and sliall continue; and it is 

further 

ORDERED that counsel for all parties shall appcar for a I’rcliiiiiiinry Con rerelice in Part 

35 before Justice Carol R. Edmead, Supreme Court, New York County, 60 Centrc Street, Room 

438 on Tuesday, March 3,2009, at 3 : O O  p.m. 

ORDERED that counsel for plai titi ff shall serve a copy of this order wi t l i  notice of entry 

within twenty days of entry on counscl lo r  defendant. 

Dated: Janunry 27,2009 
n 

Carol R. Edmead, J.S.C. 

EDMEAS 
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