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FOR THE FOLLOWING REASON(S}:
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Plaintiff Maria Blanco is a hairdresser and owner of a
hair salon located in New York. Defendant Alfaparf SRL, EIP,
Inc. sells and distributes a hailr growth/hair loss retardation
product called Lipoxin.

In this products liability action, plaintiff alleges
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Lhatt on June 25, 2002, while attempting to open a vial of
Lipoxin, the vial broke cutfing her hand.

Mtraparf’s Lixpoxin product has various componenls: 4
qlass vial manutactured by Nuova Vitrofin, o tripartite Cap,
contalining a well, a.plunqer, and a cap (or seal), (“Caps”)
manulactured by Bormioli; a powder manufacturcd by a non-party;
and a liguid supplied by another neon-parly. To open the
Lipoxin, the customer would depress the plunger, thereby
parforating the membrane on the bottom of the well in which the
powder rested; the powder would then descend into the vial and
mix with the liguid.

According to plaintiff, when she applied more force to
depress the plunger of the Cap to mix the powder and ligquid, the
bottom of the of the glass vial dropped out and detached from the
edges of the vial.

The Caps produced by Bormioli Rocco were multi-purpose,
off the shell Bormioli products, which Alfaparf 5rl, Bip,

Inc. ("Alfaparf”) began using in 19%94. Alfaparf and Bermioli never
had a written agreement for the supply of Caps. Instead Alfaparf
would simply place orders with Bormioli on an “as-needed” basis.

Plaintiff’s alleges that there was a defect in the
component parts of Lhe product marketed by Allaparf. Alfaparf has

-

impleaded Lhird party defendant Nuova Vitrofin Srl (“Nuova”), the

component parts manufacturer ol the glass vial and Bormioll

[~
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Rocoo, the producer ol the force-actuated cap. Nuova has
defaulted, and this Court has granted a defaull. judgment in [lavor
ol Alfapart.

Third party defendant Bormioli Rocco, a domiciliary of
TLaly, has appe%red and defends itsell against the third party
complaint. Tt now moves Lo dismiss the third party complaint on
the grounds that there is a lack of personal jurisdiction
pursuant to CPLR § 302 (a) (3) (1) and pursuant to CPLR & 3212 as to
Lhe ninth, tLenth, éleventh, tweifth, thirteenth, fourteenth,
fifteenth and sirteenth causes of action asserted in the third
party complaint.

Third party defendant Bormioli Rocco’s motion to
dismiss shall be denied because Bormioli Rocco has regularly done
business within the New York State and derived substantial
revenue from the sale of its goods in the state.

Opposing the motion, Alfaparf argues that this court
has personal Jjurisdiction over Bormioli Rocco pursuant to CPLR §
302 (a) (3)(i). CPLR § 302 (a) empowers the court to grant Jjudgments
over a “nondomicilary”, which includes, but is nolt limited to
corporations, associations, and partnerships. Siegel, NY Prac §
85, at 146 [4'" ed]. Such provision is applicable whether listed
activities were carvied oult by the defendant in perscon or through
an agent. (Id.)

In all instances under paragraph 3 of CPLR & 302(a), to
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confer personal jurisdiction over the domiciliary, 1t must be
shown that (1) the delfendant committed a Lortious acl outzide New
York and (7) that the act caused injury within New York, which
was forescoable.,  ''he last element tThat must be met under
subparagraph (I) of CPLR § 302(a) (3) is that defendant must be
shown to be regularly doing or soliciting business or engaging 1n
any persistent coursc of conduct, or deriving substantial rcovenue
from goods used or consumed or services rendered in the statc.
Siegel, NY Prac § 88, at 159 [4™ ed].

The parties dispute whether Bormioli Rocco regularly
did or solicited business within the State of New York and
whether it derived substantial revenue from its good in the
State.

CPLR § 302 (a) (3) (I) reqguires a foreign corporation to
regularly do or sclicit business or engage in any other
persistent course of conduct within the state. The burden of
proof falls on the plaintiff to prove the defendant in fact
regularly solicits business within the state. Siegel, NY Prac §
93, at 168 [4' ed]. The amount of business that must be done to
satisfy the subparagraph i1s less than the required for the
conventional doing business standard, but more than a “one shot”
business transaction. (McKinney’s Cons Taw of NY, Book 7b, CPLR
Ca02:12). Soliciting business is not saltisfied when the defendant

\\I

nerely solicits” business in Lhe state. (Ld.).
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In the case of Taca Int’l Airlines v. Rolls-Royce of
England 21 aAD2d 73 [1965], the Court determined the defendant
Ltd. was doing business in New York through Inc., as its
separately incorporated department or instrumentality. The court
found Ltd. was in fact doing business within the state because
Inc. only sold Rolls-Royce automobiles, but owned none. Instead,
when a sale was made, Inc. purchased cars from Rolls-Royce Ltd.
(Taca, AD2d 101). Rolls Royce Ltd. would in turn pay for service
rendered to customers. The Taca court held that therefore, Inc.
was a “mere department” of the parent company because not only
does Inc. sell only products manufactured by the parent, but also
Inc. conducted no other business, principle personnel was shared,
aﬁd all operations of Inc. were reported to Rolls Royce (Id,
101). Thus, all relevant factors coupled together satisfied the
requirement of doing business within New York.

The requirement of regularly doing or soliciting
business if hotly disputed by the parties. Third party defendant
Bormioli Rocco claims it have never shipped goods directly to
customers located in New York, did not directly solicit customers
in the State of New York; and 1s not authorized to do business
within New York. Alfaparf counters that Bormioli Rocco is
soliciting business within the state through their wholly owned
subsidiary Bormioli Glass. Alfaparf{ also claims Bormiolo Rocco is

soliciting business via the internet, in which an entire website
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is devoted to its presence not only in New York, but the United
States. TLastly, Alfaparf argues the Bormioll Rocco maintains a
catalogue specifically for customers in the United States, as
well as a list of various major retailers within New York.

A review of the record before the court shows that
while Bormioli Rocco claims Bormioll Glass is an indirect
subsidiary of Bérmioli, according to the Bormioli Rocco website,
Bormionli Glass is a “branch” of its company. Bormioli Glass 1s
located on Madison Avenue; at this location, Bormioli Glass's
sole business is the selling of Bormioli Rocco products. Bormioli
Rocco also makes access to their products available to the people
of New York by offering various products through major retailers
throughout the state. With respect to the location of its
headquarters, Bormioli Rocco’s website lists the State of New
York, not only as a location where purchases can be made from its
showroom, but also at its fourth headgquarters location.

Viewing all of these facts: that Bormicoli Rocco views
Bormioli Glass as a branch of its company, and as a “mere
department” that sells Bormiolili Rocco products as well as uses
the State of New York as a place for its headquarters, it is
uncontroverted that Bormioli Rocco though Bormioli Glass solicits
business under CPLR 302(a) (3) (1) .

Bormioli Rocco also satisfies the substantial revenue

requirement under CPLR § 302 (a) (3) (I) because during the most

6
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recent fiscal year in which figures were available, Bormioli

Rocco made 514 million Euro, of which seven percent or 36 million

Furos (56 million USD) was derived from sales in North America.
The “substantial factor” requirement of the statute is designed
to narrow “Lhe long-arm reach to preclude the exercise ot
jurisdiction over non-domiciliaries who might cause direct,
foreseeable injury within the state, but “whose business
operations are of local character” LaMarca v Pak-Mor
Manufacturing Co., 95 NY2d 210, 308 [2000]. Determination of
whether the revenue arose from interstate commerce or was
“substantial” may be based on a either percentages or revenues or
raw dollar amounts (McKinney'’'s Consolidated Laws of NY, Book 7b,
CPLR C302:13).

In LaMarca, the Court of Appeals found that the operations
of Pak-Mor, a Texas corporation with a manufacturing facility in
Virginia, was not “of local charécter.” Id, at 904. The Court
based its ruling on the facts that Pak-Mor (1) not only
advertised nationally, but also maintained a New York distributor
and (2) had total sales revenue over 18 million, ovexr half a
million of which was derived solely from New York. The Court held
that the sale figures alone demonstrated that the company in fact
derived substantial revenue from interstate commerce.

Looking at the facts at bar, it i1s clear that third party

defendant Bormioli Rocco derives substantial revenue 1n the State
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of New York. In the most recent figures avallable, 3%¢ million
dollars of revenues were generated in North America. Included in
Lhe 506 million 1s the jncome derived from 1ts New York
subsidiary, Bormioli Glass. By affidavit, Lhird party defeondant
Normioll Rococo’ s CGeneral Director, Fabian Pilaggio, staled Lhat
this income constituted seven percent ol Lhe sales of the total
global Bormicll Rocco business.

Though Bormioll argues thal Lhe amount of sales derived
specifically from New York is not available, based on the fact
that Bormiolil generates nearly $56 million in North America
alone, it is clear that Bormioli Rocco, with its New ¥ork City
showrcom for its products, as well as major retailers within the
state selling its products, derives “substantial” revenue from
goods through interstate commerce.

The foregoing uncontroverted facts establish that
defendant regularly does or solicits business within New York
State and derives substantial revenue within this State.

Nor has third party defendant Bormioli Rooco brought
forth evidence that prima facie establishes any defense to the
ninth, tenth, cleventh, twelfth, thirteenth, fourteenth,
fifteenth and sixteenth cause of action contained in the third
party complaint .

Accordingly, 1t is

ORDERED that the motion Lo dismiss the third party
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complaint against third party defendant. BORMIOLI ROCCO I FIGLIO
SPA for lack of personal judgment pursuant to CPTLR § 302 (a) (3) (1)
is DENLIED; and it 1s further

ORDERED that tThe motion to dismiss the ninth, tenth,
cleventh, twoltth, thirteenlth, fourleenth, fiftcenth and
sixtecenth causes of action in the third party complalnt as a
matter of law is DENTED; and it is further

ORDERED that the parties and their counsel are directed
to attend a mediation conference before Part Mediation-1 on March
13, 2009, at 10:30 A.M, It the case does not settle in Part
Mediation-1, the parties’ counsel are directed to attend a pre-
TLrial conference in IAS Part 59, Room 1254, 111 Centre Street,
New York, NY 10013, on April 14, 2009 at 2:30 P.M. to set a trial
date.

This is the decision and order of the court.
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