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,CANNED ON 21412009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Jostlce 

PART 59 

MAIIlA RLANCO, 
P l a i n t i f f ,  

Index No.: 104456103 
Third Party 590839105 
Motion Date: 0611 0/08 

Motion Seq. No.: 004 
Motion Cal. No.: 

- v -  

ALFAPAKT: SKT,, BIP, LNC. d / b / a  ALFAPARF, 
USA, and PIERMAKCO GROUP IMPORTS, LTD, 

4, rlef eridant s . 

ALFAPARF SRL, BIP, INC. d/b/a 
ALFAPARF, USA, 

Third Party Plaintiff, 
- v -  

NUOVO VITKOFIN SRL and  BORMIOLI ROCCO E 
FIGTJIO SPA, / 

Third Party Defendants. 
/ 

Third Party Defendants. - 'qy I 
.I._r ' l i  ' 

'r. K< 

The following papers, numbered 1 to -were read on this motion 1 petition for 

PAPERS NUMBERED 

Notice of MotiodOrder to Show Cause -Affidavits -Exhibits 

Answering Affidavits - Exhibits I 

Replying Affidavits - Exhibits -I, -- 

Cross-Motion: 0 Yes No 

P l a i n t i f f  Maria Blanco is a hairdresser and owner of a 

hair salon l o c a t e d  in New York. Defendant Alfaparf SRL,  BIF, 

Inc. sells and distributes a hair growth/hair loss retardation 

p r o d u c t  called T , i p o x i n .  

In this products liability a c t i o n ,  plaintiff alleges 
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depress t h e  p l u n g e r  of  t . he  Cap to mix t h e  powder and  l i q u i d ,  the 

bott.om of  t h e  of  the g l a s s  v i a l  dropped o u t  and detached from the 

edges of the v i a l .  

The Caps p r o d u c e d  by B o r m i o l i  Rocco weLe multi-purpose, 

o f f  t h e  shelf Borrn io l i  products, w h i c h  A l € a p a r f  S r l ,  Rip, 

Inc.  ( “ A l l - a p a r f ” )  be(3dr-1 u s i n g  i n  1394. AI f a p a r f  a n d  B o r m i o l i  n e v e r  

h a d  a w r i t t e n  agreernent  f o r  the supp ly ’  of  Caps .  Instead Alfclpar-f  

w o u l d  s i m p l y  p lace  orders w i  t.1-1 B o r m i o l i  o r 1  an “as-r ieeded” b a s i s .  

P l a i n t i f f ’ s  a l l e q e s  t.hat t h e r e  was a defect i r i  t h e  

(:(:miponelit p3r-t:; 01 1.he p r o d u c t  niarkLeted hy A 1 i a p a r . f .  A l f a p a r f  h a s  

i n i p l e ~ ~ d e d  1.1)  i ri:i p a r t y  t3efer~cIant. Ni.iova V i t  r c ~ f i ~ n  Srl ( “ N u o v a ” )  , t.hc 

(::(-- , inponcint p;ir-t:s rr~ar-i~.ifact~ure1_ 01 t.ke c ~ l a s : ~  v i;i 1 a t i d  Eo r r r i i o l i  
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ln the c:a:;e of T a c a  I n t ' . l  A i r l i n e s  v. Rolls-Royce Of 

Eriglaicl  21 AU2cl 7 3  [1965] , t.he C o u r t  determined t.he clcfendarit 

L t d .  was doing business in New York through L r i c .  I as it:; 

separ;it.ctly i nc:oy-porat.ed department nr instrumentality. The court 

found Ltd. was in fact doing business within the state because 

Tnc. only s o l d  R o l . 1 ~ - R o y c e  automobiles, but owned none. Instead, 

when a sale was made, Inc. purchased cars from Rolls-Royce Ltd. 

( T a c a ,  AD2d 101). Rolls Royce L t d .  would in turn pay f o r  service 

rendered to customers. The Taca court held that therefore, Lnc. 

was a "mere department" of the parent company because not on ly  

does I r i c .  sell only products manufactured by the parent, but also 

Inc. conducted no other business, principle personnel was shared, 

and all operations of Inc. were reported to Rolls Royce ( I d ,  

101). Thus, a11 relevant factors coupled together satisfied the 

requirement of doing business within New York. 

The requirement of regularly doing or soliciting 

business if hotly disputed by t he  parties. Third party defendant 

B o r m l l o l i  Rocco claims it have never shipped goods directly to 

customers located in N e w  York, did not directly Solicit customers 

in the S t a t e  of New York; and is not authorized to do business 

w i t - h i n  New Y o r k .  Alfaparf counters that Borrnioli Rocco is 

s o l  j.cj. t i i i g  Ixisiness within t.he s t -a te  t h r o u g h  their wholly owned 

subsidiary Bormioli Glass. Alfaparf also claims Borrniolo Rocco i s  

s o l i c i t - i n y  business v i a  t.he int-crnet, in which an entire wehsit.e 
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is devoted to ibs presence not on ly  in New York, hut the United 

State:;. T,ast-.ly, Alfaparf argues the B o r m i o : L j  Rocco m a i - n t a i n s  a 

cataloque specifical-ly for customers in t h e  U n i t e d  Stat-cs ,  as 

well d:: ;I list:. of various major r-etailers within New York. 

A review of the record before the court shows that 

while B o r r n i o l i  Rocco claims Bormioli Glass is an indirect 

subsidiar.y of Rormioli, according to the Bormioli Rocco website, 

Burmioli G l a s s  is a “branch” of its company. Bormioli Glass is 

located on Madison Avenue; at this location, Bormioli Glass‘s 

sole business is the selling of Bormioli Rocco products. Bormioli 

Rocco also makes access to their products available to the people 

of New York by offering various products through major retailers 

throughout the state. With respect to the location of i t s  

headquarters, Bormioli Rocco’s website lists the State of New 

York, not only as a location where purchases can be made from its 

showroom, but also at its fourth headquarters location. 

Viewing all of these facts: that B o r m i o l - i  Rocco views 

Bormioli G l a s s  as a branch of its company, and as a “mere 

department” that sells Bormioli Rocco products as well as uses 

the Stat.e of New York as a place for its headquarters, it is 

uncontroverted that Bormioli Rocco though Bormioli Glass solicits 

business under CPLR 302(a) (3) (i), 

Bormioli Rocco also satisfies the  substantial revenue 

requirement under CPLR § 3 02 (a) ( 3  ) (I) because during the most 
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recent fiscal year- i 11 which figures were avail.ahl e, Borrnioli 

Rocco madc ‘14 million Euro, of which seven percent or 36 million 

Euros  (56 million U S D )  w a s  derived from sales in North America. 

The “substantial factor” requirement of t.he statute is designed 

to nar row “Lhe long-arm reach to prec lude  the exercise of 

jurisdiction over non-domiciliaries who might cause direct, 

foreseeab1.e i n j u r y  wj thin the state, but “whose business 

operations are of local character” LaMarca v Pak-Mor 

Manufacturing Co., 95 NY2d 210, 308 [ZOOO]. Determination of 

whether the revenue arose from interstate commerce or was 

“substantial” may be based on a either percentages or revenues o r  

raw dollar amounts (McKinney’s Consolidated Laws of NY, Book 7b, 

CPLR (2302: 13) . 

In LaMarca ,  the Court of Appeals found that the operations 

of Pak-Mor, a Texas corporation with a manufacturing facility in 

Virginia, was not “of local character.” Id, at 904. The Court 

based its ruling on the facts that Pak-Mor (1) not only 

advertised nationally, b u t  also maintained a New York distributor 

and (2) had total sales revenue over 18 million, over half a 

million of which was derived solely from New York. The C o u r t  held 

that the sale figures alone demonstrated that the company in fact 

derived substantial revenue from interst-ate commerce. 

Looking at the facts at bar, it is clear that. third party 

defeiidant Bormioli Rocco derives substantial revenue in the St.ate 
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showroom f o r  i t s  products, a s  w e l l  a s  m a j o r  r e t a i l e r s  w i t h i n  t h e  

s t a t e  s e l l i i i y  its products , der ives :  " s u b s t a n t i a l "  r e v e n u e  from 

goods through i n t e r s t a t e  commerce. 

The f o r e g o i n g  u n c o n t r o v e r t e d  facts e s t a b l i s h  t h a t  

d e f e n d a n t .  r e g u l a r l y  does  o r  s o l i c i t s  business w i t h i n  New York 

State: arid d e r i v e s  s u b s t a n t i a l  r e v e n u e  w i t h i n  t h i s  S t a t e .  

N o r  h a s  t h i r d  part-y d e f e n d a n t .  B o r m i o l i  Rooco brought 

f o r t h  evidence: that p r i m a  f a c i e  e s t a b l i s h e s  a n y  d e f e r i s e  t o  thc 

nil-i t h , 

f i f t e e n t h  a r i d  s i x t e e n t h  c a u s e  of a c t i o n  c o n t a i n e d  in t h e  t h i r d  

p ~ i - t y  c : o m p l a i i l i .  . 

t. en t h , i:! 1 e v e n t  h , t w e  1 f t h , t h i  r t e en t h , f o u r  t e en t 11, 

A-- C. ( . . [ . J I  1 -  - -  (.ii.ncyly, ' i t  i s  

C)RI?t:iiE:13 t-.l-iaL il-le ~ n o t . i ~ > i i  I.0 i::iismis:; t.he t . h i  I-d p 3 i - t . y  

x 
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