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P 1 ain tiff, 

-against- 

CONSOLIDATED EDISON a i d  THE NEW YORK 
CITY HOUSING AUTHORITY, 

D c k iidan t s . 
-X 

JOAN A .  MADDEN, J.: w 

PlaiiitilTmoves for an order pursuant to General Municipal Law $50-e(6) grantiiig leave 

to amend her iiotice of claim lo coli-ect the date of the occurrence, and pursuant to CI’LR 3025(b) 

to correct tlic index iiuinbci- on the suiiiriioiis and coiiiplaint scrvcd on defendants. Defendant 

New York City Housing Authority (“Hoiising Authority”) opposes h e  iiiotion and c~-oss-i~~ovcs 

to dismiss the complaint 011 h e  groiiiids that the “iiicoixct Notice of Claim has pi-cjudiccd” ils 

investigation. Defendant Consolidaled Edison (“Con Ed”) does not oppose the motion, and 

partially opposcs the cross-motion to tlic extent that it seeks to preserve ils cross-claims against 

t h e Ho 11 sing Au t h o r i t y . 

Plaiiitifr alleges she was injurcd duc to dcfcndants’ iicgligence when she tripped and rcll 

ovcr iiictal platcs i n  the sidcwalk in front of hcr apai-tiiient building located at 205 Avenue C i i i  

Maiiliattaii. Liability of dcfciidnnt Hoiising Authority is predicated 011 its dirty as tliu abutting 

pi-operty owncr to iuniiitain tlic sidewalk in a safe condition; liability arc-iel-eiidant Con Ed is 

predicated 011 its d u t y  as the owiicr of the metal plates. 
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Plaintiff’s notice of claim, timely filed 011 Dccciiibcr 20, 2007, indicates that  the accident 

occurred on October 14, 2007. In support of the instant motion to aiiicrid the notice of.claim, 

plaintiffs counsel states th:it when he was originally retained by plaintiff, she told hiiii the 

accident occurred or1 October 14, 2007, but when he received plai11tiWs hospital records at the 

end of .lanuary or tlic beginning o r  Febriiary 2008, he discovercd that thc records reflect all 

October 7, 2007 date of trca11iiciit. Plaiiiti fl’s counsel coiitacted plaintiff, and she said the 

accident occurred two days bclbrc shc wciit to the hospital and therefore, shc fell 011 Octobcr 5 ,  

2007. As plaintiff testified nt the 50-11 hcnl-iiig, aFw she rell, her ankle swelled and she remained 

at lioiiie for two days, hiit dccided to go to thc liospital after she slipped in her apartment causing 

her suddenly to put weight oii her left leg, so that she was “feeling the pain more because [ol] the 

pressure” and thought her Icg was “really hrokcii.” 

In a letter dated Febr-i1al-y 8, 200S, plaintiff’s counscl inin-iediatcly notified the Housing 

Authority of the crror as to the date of the accident and plaintiffs intention to amcnd her notice 

of claim. On March 13, 2008, plaintiff appeared for a 50-11 hcariiig aiid testilied that thc datc of’ 

licr accident was October 5 ,  2007. When the attorney for the Hnusing Authority aslccd about thc 

Octobcr 14 date in the Nolice of Claim, plaintiffs counsel explaincd that the date in the iiotice of 

claim was a “mistake.” Plaiiiti It’s counscl noted on the record tha[ he had sent the February 8, 

2008 letter to give the Housing Authority “notice thal there was a wrong datc when we 

c-ietennined the date was wrong,” and that he intended to “make 3 motion to amend h e  notice of 

claim.” On .Iiily 10, 2008, plaintiff made thc instant motion to anicnd thc iioticc ofclaini to 

correct the date of the accident. 
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General Miinicipal Law $50-e(6) autliorizcs a court, in its discretion and at any stage o f a  

proceeding, to granl lewc to scrvc an arncnded notice oiclaim where the error in the original 

notice of claim was riiadc i n  good faith, and where the muiiicipal corporatioil has iiot bccii 

prejudiced thereby. See Chtcwood v. Poughkccpsic T-TousiliS Aiitlioi-ity, 2s AD3d 5 15 (2’ld Dept 

2006); AITOYU v. New Yorlc City Flousing Authority, 12 AD3d 254 (1“ Dept 2004); Fabian v .  

New York City Transit Authority, 271 AD2d 244 (1” Dept 2000); Sanchez v. (’ity of New York, 

25 AD2d 73 1 ( 1  ’’ Dcpl 1966). I Iere, nothing in record suggests that the error in setling forth the 

accident date in  the original notice of claim was niadc in bad faith, nor has the Housing Authority 

dcmonstratcd ariy actual pi’ejudicc, and the record discloses 110 basis lo presume prejudice. See 

Puzio v. City orNcw York, 24 AD3d 679 (Znd Dept 2005). 

Specifically, plainti ff subiiiits an affidavit that licr “rncn~ory Tor dates and details is iiot 

mistakc whcn 1 told my lawycr that the accidcnt happciicd on Octohcr 14, g:ood” and “1 made 

2007 and that is why I told Iiiiii last winter to talk to my daughter, Dclilah, wlio spoke to me after 

the accident happcncd.” Plaiiitiff explains slic was csaiiiincd by tlic I-lousing Authority’s doclor, 

Dr. Shei-ry in April 2008, hiit “did not tell him my accident happened October 14, 2007.” She 

also explains that slic did not rcport tlic accidcnt to thc [lousing Authority, “becaiise I fell on h e  

piiblic sidewalk in  front of my building and Coli Bdison piit the plates there. My lawycr told iiic 

hc was making a claim against tlic Housing Authority.” 

l%intiff s daughter, Delilah Martinez, subiiiits an affidavit that at the timc or‘“my 

mother’s accident on October 5 ,  2007, 1 was working in New Jersey and 011 tlic riiglit of October 

4, 2007, 1 stayed over night at my mother’s apartiiieiil berore leaviiig l o r  work carly Friday 

iiioming. Wlicii I lcft the huildiiig I noticed big metal plates placed all  over the sidewalk arc3 in 
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fioiil of  my  rnothci-’s buildins. I had to walk over plates to get lo my  car. , . , Later that day I 

received a call froill my mother who said she had tripped on one ol‘those plates and hiirt her 

aiikle. She said her anklc was swollcii aiicl paiiiliil but she hoped il was only sprained. I told her 

to go to tlie hospital but shc xiid that iicitlicr o r  my brothers \vas at honie, aiid shc waiitcd to wait 

and see Xher  ankle would r‘ccl bcttcr on Saturday. As 1 understand from my brothers, shc stayed 

home during thc day Saturday ;uid most of the day Sunday imtil  she slipped trying to clean water 

and that had spilled fioin llie dog dish. Although my \mother slipped she didn’t kill, but suddenly 

piit wcight on her IeT1 l’oot trying to catch her balance. It was at this point tlia1 she felt how badly 

her aiiltle had dctcriorated since Friday. She h e n  told my brolher- Michael he would have to take 

her to Bcth Israel Hospital. . . , ‘l’he dale of thc accident was October 5 ,  2007, a Friday afternoon, 

my iiiother went lo Beth Isi-acl IIospital two clays later, Sunday the 7‘”. My molher had her 

accident on Friday aftciiioon October 5 ,  2007 and called me on that date.” Ms. Mxtinez also 

stntcs that when her mother’s attorney callcd her “about the discrepancy in tlie accident date 

rciqected in the hospital rccord,” shc told him “that my mother gels easily confused and i t  did not 

siirprise iiic that she gave him the incoi-rect date of the accident.” 

Plaintiff also submits an arfiidavit rrom an eyewitness, Cuca Silvagnoli, stating as follows: 

“On the lirst Friday in  October last year, 2007, 1 saw the plnintirf Filipa Rivera, trip and fall over 

two metal plates that I believe Coil Edison had placed oii the sidcwalk in  frolit of205 AVCIILIC C, 

New York, Ncw Y o l k  The iiielal plaies were not placed togehcr like the others on tlic sidcwalk, 

and this is what cnirscd Filipa to trip and h l l .  . . . 1 was silting with a fricnd in  front of tlic 

building at the tinic of thc  accident. It was about 3 :OO o’clock in the alternoon. . . . F’ilipa fell to 

the ground and niy li-iend and 1 had to lalie her aimis and help her iip to her npartmcnt . . . Her 
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ankle startcd to swell and I [old her she should go to the emergency room. Filipa said she didn’t 

want to go to the hospital. Slic told mc it was probably oiily a sprain.” 

Wliilc the I-lousing Aiithority asserts that i t  has been pi-ejuciiced in its investigation, i t  has 

not sufficiciitly dcmonstrated thal it w x  iiiislcd to its prcjuclice or its investigative efforts were 

actually hampered by tlic cimicoiis datc i i i  the notice of claim. See Arroyo v ,  Ncw York City 

Housinc Authority, S L I ~ I - ~ ;  Fabian v.  New York City Transit Authority, supra; Sunchez v .  City of‘ 

New York, supra. To the contrary, the Housing Authority conccdcs that i t  did not coiiiiiiciicc tlic 

investigation until January 28, 2008, which was just 1 1 days before h e  Febrtiary X, 200s lettcr 

fi-om plaintiffs couriscl advising ofthc crror in the notice o r  claim as to the date 01 the accideiit. 

Plaiiitil7’has established [hat her attorney notified tlic Housing Authority of tlic con-cct date 

iiiimcdiatcly altci- he becanie aware of the error in late January or early Febniary 2008, upon 

receipt of plaintiff’s hospital rccords indicating tlic date oItimtment as October 7, 2007. 

Also, in making a detci-inination as to prcjudicc, tlic court may look to tlic cvidciicc 

adduced at the 50-11 hcariiig. & Fahian v. New Yor-k City Transit Authority, s q m  at 245. On 

March 13, 2008, plriintir‘rtestiIicd at tlic 50-1-1 Ilearing that the accident occui-ired on October 5 ,  

When she was qiicstioiied nlwiit the date in tlic noticc oi’claiim, hci- athi-iicy iiiadc a pniiit of 

rereii-irig to his February 8’” letter advising the Housing Authority of h e  correct dare, aiel 

indicating his intent to make a romial motion to amend the notice ol‘clatm. 

Under these circumstances, where the Housing A~itliority was aware of the con-ect datc 

within 1 1  days after commencing its investigation, i t  is unable to demonstrate how it was 

prejudiced by the incon-ect dale in the notice ol‘claim. 
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Plaintiff, hei-cfore, shall be permitted to amend her noticc of claim to coiTect the date of 

the accident. I n  light of this dctcrmination, Coil Edison's motion lo dismiss h e  coi-nplaint, is 

denied. 

Plaintiff sliall also be l~eiiiiit~ed to aiiicid the pleadings to coi-rcct the index iitiiiiber on 

111 e s iini i i i  o 11 s and corn 17 1 ai 11 t sci-vcd o n de [end ai1 t s . P 1 ai 11 ti ff cxp I ai tis that the siiiii mons and 

complaint served 011 the Housing Aiitlioi-i ty and Coil Edisoii had ;in incorrcct indcx nunibci- 

(lridex No. 8 105521 /OS). lhiis ,  the siiniiiioiis and coruplaint served on defendants shall bc 

deemed amciided ~ i i i / i ~ ' p r o   uric to reflect the correct lndcx Number 10552 1/08. 

Accordingly, it is hereby 

OF3ElIED that plaintiff's molion for leavc to sci-ve an aiiieiided nolice of claim is 

graiitcd, and within 20 days or'tlic datc of this decision and ordcr, phint iTf  shall sei-ve an 

aiiiciideci nolice ofclaiiii alleging that h e  accident occun-et1 oii Oclober 5, 2007; and it is further 

ORDERED h a t  tlic summons and complaint scrvcd 011 dereiidaiits is hereby deenied 

amended /iztric.pr-u l i i i i c  to rctlcct the correct Jndex Number 1 O5521/O8; aiid it is fLii-thcr. 

ORDERED that  defeiidant Coiisolidatcd Edison's cross-riiotioii lo dismiss is denied; and 

it is l d i e r  

ORDEiiED that the parties ;ire dil-ecied to appcar foi- the confcreiice previously scheduled 

ENTER: 
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