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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 11

FILIPA RIVERA, INDEX NO. 105521/08

Plamnti(T, ’p
-against-
o, $&
“, O

CONSOLIDATED EDISON and THE NEW YORK %,
CITY HOUSING AUTHORITY,

Defendants. %@

JOAN A. MADDEN, J.: -

Plaintill moves for an order pursuant to General Municipal Law §50-e(6) granting lcave
to amend her notice of claim to correct the date of the occurrence, and pursuant to CPLR 3025(b)
to corrcct the index number on the summons and complaint served on defendants. Defendant
New York City Housing Authority (“Housing Authority”) opposes the motion and cross-moves
to dismiss the complaint on the grounds that the “incorrect Notice of Claim has prcjudiced” its
investigation. Defendant Consolidated Edison (“Con Ed”) does not oppose the motion, and
partially opposcs the cross-motion to the extent that it seeks to preserve its cross-claims against
the Housing Authority.

Plaintiff alleges she was injurcd duc to defendants’ negligence when she tripped and fell
over metal plates in the sidewalk in front of her apartment building located at 205 Avenue C in
Manhattan. Liability of defendant Housing Authority is predicated on its duty as the abutting
property owner to maintain the sidewalk in a safe condition; liability of defendant Con Ed 1s

predicated on its duty as the owner of the metal plates.
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Plaintiff’s notice of claim, timely filed on December 20, 2007, indicates that the accident
occurred on October 14, 2007. In support of the instant motion to amend the notice of claim,
plaintiff’s counsel states that when he was originally retained by plaintiff, she told him the
accident occurred on October 14, 2007, but when he received plaintifl”s hospital records at the
end of January or the beginning of February 2008, he discovercd that the records reflect an
October 7, 2007 date of trcatment.  Plainti{l"s counsel contacted plaintiff, and she said the
accident occurred two days belore she went to the hospital and therefore, she fell on October 5,
2007,  As plaintiff testified at the 50-h hearing, afer she fell, her ankle swelled and she remained
at home for two days, but dccided to go to the hospital alter she slipped in her apartment causing
her suddenly to put weight on her left leg, so that she was “feeling the pain more because [of] the
pressure” and thought her leg was “really broken.”

In a letter dated February &, 2008, plaintiff’s counscl immediately notified the Housing
Authority of the crror as to the date of the accident and plaintiff’s intention to amend her notice
of claim. On March 13, 2008, plaintiff appeared for a 50-h hearing and testified that the date of
her accident was October 5, 2007. When the attorney for the Housing Authority asked about the
October 14 date in the Notice of Claim, plaintiff’s counsel explained that the date in the notice of
claim was a “mistake.” Plamti(f"s counscl noted on the record that he had sent the February 8,
2008 letter to give the Housing Authority “notice that there was a wrong date when we
determined the date was wrong,” and that he intended to “make a motion to amend the notice of

claim.” On July 10, 2008, plaintiff made the instant motion to amend the notice of claim to

correct the date of the accident.
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General Municipal Law §50-e(6) authorizes a court, n its discretion and al any stage of a
proceeding, to grant leave to scrve an amended notice of claim where the error in the original

notice of claim was madc in good faith, and where the municipal corporation has not been

prejudiced thereby. See Gatewood v. Poughkeepsic Housing Authority, 28 AD3d 515 (2™ Dept

2000); Arroyo v. New York City Housing Authority, 12 AD3d 254 (1% Dept 2004); Fabian v.

New York City Transit Authority, 271 AD2d 244 (1 Dept 2000); Sanchez v. City of New York,

25 AD2d 731 (1" Dept 1966). Here, nothing in record suggests that the error in sefting forth the
accident date in the original notice of claim was madc in bad faith, nor has the Housing Authority
demonstrated any actual prejudice, and the record discloses no basis to presume prejudice. See

Puzio v. City of New York, 24 AD3d 679 (2™ Dept 2005).

Specifically, plaintiff submits an affidavit that her “memory for dates and details is not
good” and “l made a mistake when | told my lawyer that the accident happened on October 14,
2007 and that 1s why I told him last winter to talk to my daughter, Dclilah, who spoke to me after
the accident happened.” Plaintiff explains shc was cxamined by the Housing Authority’s doctor,
Dr. Sherry in April 2008, but “did not tell him my accident happened October 14, 2007.” She
also explains that she did not report the accident to the Housing Authority, “because I fell on the
public sidewalk in front of my building and Con Edison put the plates there. My lawyer told me
he was making a claim agamst thec Housing Authority.”

Plaintiff’s daughter, Delilah Martinez, submits an affidavit that at the time of “my
mother’s accident on October 5, 2007, I was working in New Jersey and on the night of October
4,2007, I stayed over night at my mother’s apartment before leaving {for work carly Friday

morning, When Ileft the building I noticed big metal plates placed all over the sidewalk arca in
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front of my mother’s building. I'had to walk over plates to get to my car. . . . Later that day |
received a call from my mother who said she had tripped on one ol those plates and hurt her
ankle. She said her ankle was swollen and painful but she hoped it was only sprained. 1 told her
to go to the hospital but she said that ncither of my brothers was at home, and she wanted to wait
and see i her ankle would (cel better on Saturday. As I understand from my brothers, she stayed
home during the day Saturday and most of the day Sunday until she slipped trying to ¢lean water
and that had spilled [rom the dog dish. Although my mother slipped she didn’t fall, but suddenly
put weight on her left [oot (rying to catch her balance, It was at this point that she felt how badly
her ankle had deteriorated since Friday. She then told my brother Michael he would have to take
her to Beth Israel Hospital. . ., The date of the accident was October S, 2007, a Friday aflemoon,
my mother went to Beth Isracl Hospital two days later, Sunday the 7". My mother had her
accident on Friday aftcrmoon October 5, 2007 and called me on that date.” Ms. Martinez also
states that when her mother’s attorney called her “about the discrepancy in the accident date
rcflected in the hospital rccord,” she told him “that my mother gets easily confused and it did not
surprise me that she gave him the incorrect date of the accident.”

Plaintiff also submits an affidavit from an eyewitness, Cuca Silvagnoli, stating as follows:
“On the first Friday in October last year, 2007, T saw the plaintiff Filipa Rivera, trip and fall over
two metal plates that I believe Con Edison had placed on the sidewalk in front of 205 Avenue C,
New York, New York. The melal plates were not placed together like the others on the sidewalk,
and this 1s what caused Filipa to trip and fall. . . . [ was sitting with a friend in front of the
building at the time of the accident, It was about 3:00 o’clock m the afternoon. . . . Filipa fell to

the ground and my friend and I had to take her arms and help her up to her apartment ... Her

]
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ankle startcd to swell and [ told her she should go to the emergency room. Filipa said she didn’t
want to go to the hospital. Shc told me it was probably only a sprain.”

While the IHousing Authority asserts that it has been prejudiced in its investigation, it has
not sufficiently demonstrated that it was misled to its prejudice or its investigalive éfforts were

actually hampered by the crroneous date in the notice of claim. Sce Arroyo v. New York City

Housing Authority, supra; Fabian v. New York City Transit Authority, supra; Sanchez v. City of

New York, supra. To the contrary, the Housing Authority concedcs that it did not commence the

mnvestigation unti! January 28, 2008, which was just 11 days before the February 8, 2008 letter
from plaintiff’s counscl advising of the crror in the notice of claim as to the date of the accident.
Plaintt{T has established that her attomey notified the Housing Authority of the correct date
immediatcly after he became aware of the error in late January or carly February 2008, upon
receipt of plaintiff’s hospital records indicating the date of treatment as October 7, 2007,

Also, in making a determination as to prcjudice, the court may look to the cvidence

adduced at the 50-h hearing. Scc Fabian v. New York City Transit Authority, supra at 245. On

March 13, 2008, plaintiff testified at the 50-h hearing that the accident occurred on October S,
When she was questioned about the date in the notice of claim, her attorney madce a point of
referring to his February 8" letter advising the Housing Authority of the correct date, and
indicating his intent to make a formal motion to amend the notice of claim.

Under these circumstances, where the Housing Authority was aware of the correct date
within 11 days afler commencing its investigation, 1t is unable to demonstrate how it was

prejudiced by the incorrect date in the notice of claim.,
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Plaintiff, thercfore, shall be permitted to amend her notice of claim to correct the date of
the accident. In light of this determination, Con Edison’s motion to dismiss the complaint, is
denied.

Plaintiff shall also be permitted to amend the pleadings to corrcet the mdex number on
the summons and complaint scrved on defendants. Plaintiff explains that the summons and
complaint served on the Housing Authority and Con Edison had an incorrect index number
(Index No. 8105521/08). Thus, the summons and complaint served on defendants shall be
deemed amended nnunc pro tunc to reflect the correct Index Number 105521/08.

Accordingly, it 1s hereby

ORDERED that plaintif{’s motion for leave to serve an amended notice of claim is
granted, and within 20 days of the date of this decision and order, plaintiff shall serve an
amended notice of ¢laim alleging that the accident occurred on Oclober 5, 2007; and it is further

ORDERED that the summons and complaint scrved on delendants is hereby deemed
amended munc pro tunc to reflect the correet Index Number 105521/08; and it is further.

ORDERED that defendant Consolidated Edison’s cross-motion to dismiss is denied; and
it is {urther

ORDERED that the parties are direcled to appear for the conference previously scheduled

for Fcbruary 5, 2009. ‘R
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