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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

I , . - * : - -  

PRESENT: 
; G 
- 

INDEX NO. 

VS. 

METROPOLITAN LIFE INS. CO. 

SEQUENCE NUMBER 003 

RENEWAL 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. I! - 1 1  this motion to/for 

PAPERS NUMBERED 11 --------- - - 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits _ _ _  
Answering Affidavits - Exhibits ~ 

Replying Affidavits 

-- 

Cross-Motion: '---I Yes ' 1 No 

Upon the foregoing papers, it is ordered that this motion 
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SUPREME COURT OF T H E  STATE OF NEW YORK 
COUNTY OF NEW YORK: 

WJLMINGI’ON TRUST COMPANY, 3s Trustee I-or 
ISRAEL DISCOUNT BANK, 

PART 56 
-X _ - - - - - - - - - - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ l _ _ _ _ _ _ _ l _  

PlaiiiiiK 

-against- 

METROPOLITAN LJFE JNSURANCE COMPANY and 
BLACKROCK, INC., 

Dc fcndan ts . 
-X 

RJCIIARI) B. LOWE, 111, .J.: 

Company, ;t S 

This action involves a contract 

trustee [or Israel Discount Bank 

dispute bctwccn 

(IDB) and 

Company (MctLifc) arising from MetLifc’s s d c  of a corporate Me insuraiicc policy to IDR (thc 

Policy). The Policy allowed IDB to allucale net contributions paid to MetLife, lcxs other 

specilied charges, to a number of diffcrcnt commingled, non-guarantccd investment account 

options called Scparnte Accounts. After MctLifc made the LIBOR Plus Account available in 

August 2002, IDB opted to allocated 100% oP the cash valuc of the Policy to tlic LIBOR I’lus 

Account. IDB alleges that MetLifc rcfuscd to rcallocate assets fiom tlic LIBOR Plus Account to 

3 diffcrent Separate Account, and asserts causcs of action for breach o r  contract (Count I and 

Count 11) and breach of fiduciary duty  (Count 111). 

By decision and order dated August 4, 2008 (thc Dccision), this court grantcd 

MetLik7s iiiotion to dismiss all three counts of thc complaint. 

IDB now moves, ~ i u r s ~ i ~ i t  to C’PLR 222 I ,  h r  leave to rcricw and reargue ils 

opposition to MctLifc’s motion to dismiss the coniplaint with respecl to Couiit I oI-complaint. 

IDR also moves, pursiiaiit to CPLR 3025, for lcave to amend tlie coinplaint in the eveiit that tlic 
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court grants lDB’s motion i’or reargument and renewal, 

For the reasons set forth below, TDB’s motion is denied. 

Thc general ficts of this matter were previously discussed in the Decision, and 

shall iiot bc repeated hcrc, cxccpl lo the cxtcnt necessary to decide this motion. 

On February 29, 2008, MetLifc moved lo dismiss the entire complaint with 

prejudice. With rcspect to the first count ror brcach of contract, MetLifc made two arguments 

that are relevant to this motion: ( 1  j IDB failed to identily any damages caused by MctLifc’s 

dererral of its reallocation request in December 2007 because MctLik, not IDB, owned the 

assets in the LIBOR Plus Account in which IDR’s Policy cash value was invested; and (2) IDB 

did not adequately allege the breach of any provision of the Policy because its allegation that 

MetLi r‘c’s deferral of IDB’s reallocation request did riot fall into any oPt1ic cxceptions pcrmitted 

under section 1 1 oftlic Policy, particularly the exccption involving MetLifc’s authority to defer ;I 

reallocation requcst indefinitely if in MetLifc’s ‘Creasonablc judgmcnt” such a transfer “would 

involve the sale of Separate Account assets lbr which there is then no rcadily available markel,” 

was contradicted by iiuiiicrous press articles that IDB annexed to its complaint (see MctLifc 

Moving Mcm., at 7-10 [Aff. of Kathryn C. Ellsworth, Exh 131). 

Jn its opposition to MctLife’s motion to dismiss the lirst count, whjcli IDn scrved 

on March 2 I ,  2008, IDB offcrcd no responsc to the statutory and Policy laiiguagc that MetLik 

quotcd that showcd that  IDB did not own the asscts in the LIBOR Plus Account at thc tinic it 

rnadc its reallocation request. Iiistcad, 1DB argued that it had properly allcgcd damages bccausc 

i t  held a property iiitcrcst in the Policy cash valuc uiidcr Supreiiic Courl case law. It also argiicd 

that it had properly alleged that MetLile’s deferral o r  thc rcallocation rcquesl breachcd thc 
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Policy bccause MetLire allegedly had not invoked any of the exccptions listed in the Policy to 

MetLile’s obligation to honor reallocation rcqucsts. Finally, in responsc to MetLifc’s argunicnt 

conccniing the contradictory prcss articles, IDB argued that, cvcn if MetLifc had explicitly 

assertcd thc readily available niarkct cxception under scction I 1 of the Policy, whether there was 

a readily availablc niarket for the LIBOR Plus assets at the time of the reallocation request was a 

question of f i x 1  that could not bc properly decided 011 a nwtion lo dismiss (IDB Opp Mcnl., at X- 

1 I [Ellsworth Aff., Exh C]). 

MetLiie scrvcd its reply on March 28, 2008. In its reply, MetLii‘c rciteratcd that 

the matcrials attached to thc complaint supported thc conclusion that MetLife had cxercised its 

undisputed right iiiidcr thc Policy to del‘er IDB’s rcallocation rcqucst when MctLi€‘e judged that a 

transler would involve the salc of assets for which thcre was then 110 rcadily available market. 

Under thosc circumstances, MctLife argued, IDB’s unsupported allegation that thc defcrral was 

not based on that exception was insufficicnt to maintain thc claim of breach (MetLile Reply 

Mcin., at 6 [Ellsworth Aff., Exh U]). 

Thc court heard oral argumcnt on the motion on May 5,2008. At that lime, I1)n 

had already written a letter requcsting the Maximum Partial Cash Withdrawal from the I’ollcy 

and giving notkc of its rcquesl to discontiiiuc thc Policy as olJuly 1, 2008 (see Proposcd 

Ainendcd Complaint, Ex11 I]), IDB did not lax its lcttcr, which was datcd May 2, 2008, to 

MctLXe until May 5 ,  2008, while the court was hearing arguniciit on the motion to dismiss. 

On August 4, 2008, the court granted MelLife’s motion to dismiss the coniplainl 

with prejudice in a dctailcd opinion. Thc court dismissed the first count of the complaint, for 

brcach of contract, 011 two grounds: ( 1 )  the coniplaiiit failed to allege m y  damage to IDB 

a 
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resulting from MetLile’s allcgcd breach of contract becausc IDB did not ‘‘own” tlic assets in llie 

Separate Accounts, prior to liquidation; and (2) the complaint failed to allcge breach of any 

coiitractiial provision rcsulting Irom MctLife’s deferral of IDB’s rcquesl ibr rcallocalion o l  cash 

value in tlic Policy li-om thc LIBOR Plus Accounl to aiiothcr Separate Account, because theie 

were exccptions under tlic policy with rcspcct io MetLifc’s obligation to reallocate. 

IDB secks leave lo rencw its opposition to MelLifc’s molion to dismiss the tirst 

count of the complaint on the ground that izcw h c t s  have developed since the motion was heard 

that allegedly cnable IDR to now claim thc same claniages that it failed lo adcqualely allcgc 

beforc. 

A motion lor r-cncwal is iiiadc to draw to the court’s attention “malerial facts 

which, although extant at the time ol‘the original motion, were not thcn known to the party 

sccking rcncwal and, conscquenlly , wcrc n o t  placed before the court” (Mutter oj’ Weinbcr;S, 1 32 

AD2d 190, 209-210 [lst  Dcpt 19871, lv dismisscd 71 NY2d 994 [1988]; see CPLR 2221 IC]; 

Mutter oj’Orirrzge & Rockland (Jtil., v Assessor ?/’Town qfHuverstraw, 304 AD2d 668, 669 [2d 

Dcpt 20031 [motion to renew “niust be bascd upon new or additional facts which, although in 

cxislencc at the tiiiie of the origiiial niotion, wcrc not made known the party seeking renewal, 

and therelbrc, wcrc no1 know11 to the court”]). A key requirement of CPLR 222 1 (e) is that thc 

“11ew” facts raiscd on the motion to renew must have been in existencc at the t h e  oClhe origiiial 

motion (Mattcr oj’JVeinherg, 132 AD2d at 210 [“rcnewal affords parties an additional 

opporluiiity to insure that the record as its cxists at thc conclusion of proceedings in the inolioii 

court is coinplctc and rellects thcir efIorts to include within it cverything they deem ncccssary 

and proper to support their rcspcctive positions”]; S C P  ufso Johnson v Marquc.z, 2 AD3d 786 [2d 
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Dept 20031; Eiiierging Vision, lrtc. v Main Plucc~ Opt., J I K . ,  I I Misc 3d 1057(A), 2006 NY Slip 

Op SO261 TU] [Sup Ct, Nassau County 20061). 

For instance, in Emerging Vi.cinn, the plaintiff franchisor moved to rcnew a prior 

motion based on the “ncw” f k t s  that the defcndants, former hncliisccs, had, siiicc thc plainti f r s  

initial motion Lor a preliminary injunction, opcncd a non-1ranchiscd retail store that the plaintirf 

believcd should have bccn cnjoiried under tlic original injunction issued by the court. The court 

held that “[the plaintiffs] motion i s  not based upon Pacts that existed when this Court heard and 

decided the prior motion. This motion is based upon evcnts and f x t s  that took place alter thc 

court heard the prior motion and issued its [I order.” The court concluded that “[slince this 

motion is not based upon facts that existed but were not provided lo thc Court when dcciding the 

prior motion, renewal must be denied” ( 1  1 Misc 3d 1057(A) at * 4); S P P  L E ~ S O  ./olinson v 

Murquez, 2 AD3d at 789 [denying motion for leave to rcncw where thc plaintiffs “improperly 

relied on facts not in existcncc at the h i e  of the original motion”]). 

In support of the motioii to rcnew, IDB conteiids that, “aller MctLife’s motion to 

disiniss was fully subniittcd to this court (but bcfore the Decision was rendered),” in its lelter to 

MctLife dated May 2, 2008, “IDB discontinucd its policy with MctLife and sought the retuni 01 

the Policy’s ‘Cash Surrender Valuc’ to which it was contractually entitled” (IDB Mcm., at 2). 

IDB asserts that thus, “thc policy has now bccn discontinued, and thcrefore, IDB’s loss has been 

r e a l i d ,  mooting the court’s first ground lor disniissal” (id.). In making this argumcnt, IDB 

specilkally concedes that all of the “new” facts upon which it bases its motion took place aftcr 

the motion was fully submitted (SCC id; sw also IDB Mcm., at 1 1 [(“a)ftcr the mulion was 

motion was h l ly  subinittcd, IDB did exactly what the Courl ultimately suggested and owncrship 
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of the assets in thc Separate Accounts has now shifted back to lDB”]). Under these 

circumstanccs, IDB’s motion for leavc to renew must be denied, as IDB is impropcrly relying on 

facts that were not in existence at the time of the original motion (see ./ohtz,son v Murquez, 2 

AD3d 7XG, supra; 6rmrgirig Vision, Inc. v Muiri Plirce Opt<, Iw., I I M i x  3d 1057(A), supru). 

I n  any event, ID0 offers no justification for having failed to bring the “new facts” 

of its lcttcr of May 2, 2008 to the Co~r t ’ s  attention at thc time of the original motion (see Mutter 

uj‘ Weinherg, 132 AD2d ai 2 10 [“Renewal is granted sparingly, and only in cases whcre therc 

exists a valid cxcuse Tor failing to submit thc additional facts on the original application”]; .SLY’ 

also Miller v Fein, 269 AD2d 371 [2d Dcpt], lv disniisscd 95 NY2d 887 [2000]). Accordingly, 

the motion to renew must be denied (.we CPLR 222 1 [c] [3]; Interpuhlic Group qf Cos., /tic. 17 

Nutionul Union Pire Ins. Co. qff‘ittsbzrrgh, Pa, 8 AD3d 169 [ 1 st Dcpt 20041; Aviles v Sun R+el 

Cooperativa de Ahorroy Credito, 7 AD3d 43 1 [ 1’‘ Dept], Iv dismissed 4 NY3d 739 [2004]). 

Moreover, cvcn if the court wcre to conclude that the “new facts” that occurrcd 

alter the prior niotion was fully submitted could provide a proper basis for rcncwal, nolie of 

those facts supports reconsideration of the court’s dismissal of Count I of the complaint because 

the outcome of MetLik’s prior iiiotion would bc the same. 

In the Dccisioii, the Court held thal the complaint Failed to allege damages to IDB 

causcd by MetLife’s alleged breach: 

[Alllhough IDB is entitlcd to make a partial cash withdrawal from 
the Policy, or to discontinue the Policy and receivc thc net Cash 
Surrcndcr Value (sec Policy, $5  13, 27), IDB has optcd to do 
neithcr of these things. Unless and until it does, IDB has “nothing 
more than an inchoatc right to the cash value under the policies” 
(Sencw 1’ Se~zcsc, 121 NYS2d 408, SO2 [Sup Ct, Kings County 
19531 [finding that thc insured had no property interest in policies’ 
death bcriciits or cash surrender values until thc insured died or the 
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policcs were surrendcrcd]). Simply put, IDR does not own the 
asscts in the LIBOR Plus Account, so that it caiiiiot show that it 
suffcrcd any dainage causcd by MetLifc’s refusal to honor IDB’s 
rcallocation requcst. As the complaint fails lo allegc any daiiiagc 
to ID13 other than damage causcd by unrealized losscs to MctLife’s 
propcrty, the first cause of actioii iiiust h i 1  (see Gordon v Dino De 
Lnur-mtiis Corp., 141 AD2d 435, 436 [ 1‘‘ Dcpt 19881 [“the 
complaint is fatally deficient becausc it does not dernonstratc how 
the defendant’s alleged breach ... causcd plaintiffs any injury”]; 
Nutional Cleaning Contructors v Uris 380 Mudison Corp., 84 
AD2d 71 8 [ lst  Dcpt 19811 [dekndant’s counterclaim for breach of 
contract dismisscd where it sustaincd no damages due to alleged 
breach]). 

Dccision, at 9-10. As this quotcd language makes clcar, a key element of the co~irt’s holding 

was that thc damages IDB alleged i n  the coiiiplaint - the dcclinc in value oftlie LIBOR I’lus 

Account bctwccri Jim. and December 2007 - were simply “unrcalized losses to MelLife’s 

property,” so Inn could maintain no claim to those losscs as dainage to itsel[. 

Even if the court were to consider thc iicw facts IDB alleged occurred after the 

motion was submittcd aiid heard, thc facts underlying the court’s dccisiori to dismiss the first 

count of tlic complaint havc not changed. IUB allcgcd that MetLXe breached the Policy in latc 

Novcniber and early Deccnibcr 2007 by reftising to honor IDB’s reallocation rcqucst, and seeks 

to allcgc the identical breach in its proposed arnendcd complaint (see Complaint, 1111 22, 29-30; 

Proposed Amcndcd Complaint, 1111 18, 24-25). But, as notcd in the Decision, at the timc o l  the 

alleged breach, 1L)B did not own llie assets i n  tlic LTROR Plus Account, had not opted to 

discontinue the Policy, and had not opted to rcqucst Maxiiiiuni Partial Cash Withdrawal from thc 

Policy. Therelore, IDB’s later requests for cash withdrawal and discontinuance of the Policy 

cannot rclatcd back to create an ownership iiitercst i n  the LIB011 Plus asscts 3s of tlic tirnc of tlic 

allcgcd br-cadi. Thus, thc cascs cited in the Dccisiori lor this point, Gordoiz v Dino De Lato-iinlii,v 
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C’orp. (14 I AD2d 435, s u p ~ a )  arid Nutiorznl Clcariiriy Coiilrctctors v Uris 380 Madison C’u7-y. (84 

AD2d 718, supra), would require the same result of dismissal, even if IDB’s “ncw facts” had 

existed and been in froiit oP the court when it dccided the original motion. Bccausc the result 

would be the samc cven ic the court wcrc to consider the Facts that IDB allcgcd havc occur~ed 

sincc the prior motion, TUB’S motion to renew must denied (see Kuufmun v Kunis, 14 hD3d 542 

[2d Dept 20051; H c n w a  v k t d i l z ,  4 hD3d 139 [ I Dept 20041). 

IDB also seeks leave to reargiic the court’s holding that IDB fiiled to allcge a 

breach 01 a provision of the Policy on the ground that the court misapprehended both the hcts  

and the law bcfore it. IDB contends that this coud misconstrucd the basis upon which MctLifc 

rejected IDB’s rcitl location requests when IDB niadc thosc requests. IDB argues that, although 

there were ccrtairi exceptions to MetLifc’s obligation to honor such requests in thc Policy, 

MctLifc did not invoke any of thosc cxccptions, but rather impermissibly refused to honor tlic 

reallocation rcqucsts !or reasons not set forth in the l’olicy 

A motion for rcarguinent is addressed to thc sound discretion of the trial couIt, 

and may be granted upon a showing that thc court overlooked or misapprehended the hc ts  or 

law, or misapplied any controlling principle of law (McGill v Goldnzmz, 261 A132d 5133 [2d Dept 

19991; O’iton .Hundler Gottlich Feiler Landuu d Hirsch v Pulel, 203 AD2d 72 [ lSt Dept I994J). 

It is not designcd to provide the unsuccessful party with succcssivc opportunities to arguc oricc 

again the very issues previously dccided (William P. Pniil Equip. Curp. 1’ Kassi.r, 182 AD2d 22 

[ 1 ‘I Dcpt], / v  disitzissed in purl, denied in purt 80 NY2d 1005 [ 19921; Mcrttcr qfBli,ss 11 Jujfiti, 

176 AD2d 106 [ 1” Lkpt IWl]) ,  or to present arguments differcnt froin thosc originally asscrtcd 

(Folty $1 Roch!, 68 AD2d 558 [ 1st Ucpt I979J). 
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IDI3’s motion [or reargumcnt js denied. IDB fails to dcnionstratc that the court 

overlooked or rnisapplicd any controlling principle of law in granting the dismissal motions (scc 

CPLK 222 1 [d] 121; Duluisc v Sottile, 15 AD3d 609 [2cl Dept 20051; Matter of’Arnistcud 1’ 

Murgun Guur. Trust Co. qf N .  Y., 13 AD3d 294 [ I ”  Dept 20041). Rathcr, Inn’s papcrs merely 

rcstatc thc same arguments that were all-cady considered and rejected in thc Dccision, or set rool-th 

new arguments that arc not appropriate for resolution on reargunicnt. 

For instance, IDB once again argucs, as it did in its original opposition papers, 

that the readily available market exception uiidcr section 11 oP the Policy was not applicablc. 

Thus, IDB merely repeats and rchashcs the same argument that was originally presentcd and 

rejccted on the prior motion, which is insull~cient to grant a motion for rcargumcnt (.sw Pro 

Brokerage, Inc. v Hoirw Ins. Co., 99 AD2d 97 1 [ 1 st Dcpt 19841; Folcy v R o c k ,  68 AD2d 558 ,  

szcpru; see e.g. O’KclIv v North ForkBank, 2008 WL 3243826, 2008 NY Slip Op 32153[U], * 7 

[Sup Ct, Nassau County 20081 [dcnying motion [or reargument of opposition to motion to 

dismiss thc plaintifk’ claiins where “the same argumcnts advanccd in support of reargument 

wcrc rnadc by thc plaintills in support of their original cross motion, considered by the Court and 

rejcctcd in a dctailed decision”]). 

IDB also raises thc new argument that thc ncws articlcs that it subiiiitted wilh its 

complaint “in no way dispositively establish that thcrc was no market in which to liquidatc [thc 

LIBOR Plus I assets” (sec IDB Mem., at 14). This argunienl, however, is completely dcvoid of 

merit, ;is tl motion for rcargumcnt is riot a vehicle for partics to “advancc argumciits different 

from those tcndcrcd on the original application” and “may not be employed as ;I devicc for thc 

unsuccessful party to ass~iiiie a dii‘ierent position iiicorisjstent with h i t  taken on the original 
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motion” (Fulcy v R U C ~ P ,  68 AD2d a1 568; see c.g. Prvor v Corrimonwcalth Land Tirlc Ins. Co., 

17 AD3d 434,436 [2d Dcpt 20051 [denying iiiotion for leave to reargue on ground that such 

motion “does not offer an unsuccessful party, as here, succcssive opportmitics to present 

arguments iiot prcviously advanced”]; DeSoiguties v Cornascsk House Yerzunls ’ Gorp., 2 1 hL13d 

715 11” Depl 20051 [samc]). Moreover, IDB offcrs no reasoils why this argumcnt was not  raised 

in its original niotiori papers (see Matter qf’Huu Nun I’onzmercial Bartk v Alhicoc*co, 270 AD2d 

265 [2d Dept 20OOl). 

Accordingly, IDB’s motion for renewal and rcargurneiit is denied. As such, 

IDR’s motion [or leavc to file an amended complaint is also denied. 

The court has considered the rcniaining argumcnts, and finds thcm to be witliout 

merit. 

Accordingly, it is 

ORDERED that plaintiffs niotioii for lcavc to renew and reargue, and for lcavc l o  

amend the coniplaiiit, is denied. 

Dated: February 2,2009 
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