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SLJPREME C-‘OLJRT O F  THE STATE OF NEW YORK 
C O U N T Y  OF Nf3W YORK: PART 5 

P lai n t i K, 

- against - 

Jndcx No. 
105405/07 

D ECI I S I O N  

Plaintill’,  brings this action l‘or personal irijurics allcgcdly sustained on Aiigiist 
8,2006, when she was causcci to fall as a result of defects in a trec-well, locatcd at 102 
North End Avcniic in thc C‘oiitity and State 01‘ New York. Plaintiff coiitcnds that 
“Defendants were iiegligcnt in placing obstructions oii the sidewalk; in  impeding thc 
riormal LIXC of tlic sidewalk; in  impr-opcrly and negligently diverting the pcdesti-iati 
flow of traffic; in  causiiig the plaintiff to walk into a dangerous a n d  cicf‘cctivc 
condition; in catrsitig tlic plainti I-f to walk off t l ic proper sidewalk into a sur-Tjcc not  
intendcd for walking; in  failing to provide the plaintiff with 11 safe place to wiilk.”. 
De feii d a t i  t P 1-0 I ii 11 s H o t c I s , I 11 c . ( ‘ P 1-0 i i  i 11 s”) 3 s s c 1-t s c I-oss - c I a i 111 s fo I- i iid e I ii i i  i fi cat i o i i  

and contribution against deI‘Cridants thc Ci ty  of‘Ncw York (“City1’), Applc-Mctro, Iiic. 
(“Applc” is tlic tiiaiiagcr of Battei-y Pal-k Fresh, LLC), rind BPC‘ Hotel, LLC (“E3PC‘71). 
L)efendaiits FC‘ Battei-y Park (“FC‘ kittery”) and BPC also asscrt cross-claiiiis fot- 
i l i d  eiii t i i f~ cat i o t i aga i t i s t d c k i i  d a ii t s C ’ i t y , A p p 1 e, a nd P ro i i i  i i  s . P ro m LI s no w 1110 vcs [LX 

sLiiiitiiar-y judgiiiciit pursmi t  to C’PLR $32 12. Plaintiff aiid defendant Applc each 
oppose the i i i o t im ,  and t i 0  other party subiiiits papers. 

Proiiiiis, in support of‘ its motion, submits: ( 1 )  IL notiw or  motion; (2) co~i i~sel’s  
aCh+mation; (3) thc SLiiiimoiis and coinplaiiit; (4) the aiiswcrs sd3iiiitted by l’romiis 
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Hotels and by F C ’  Battery Park; (5) plaiiitifl’s bill of particiilars, ( 6 )  plaintiffs 
response to defendant’s combined demaiid lor discovery and inspection (“L)&l”), 
mnexiiig downieiits including photographs of the subject location; (6)  the licciising 
:ind ni:inageiiicnt zigreeineiits between Proriius and R I T  Hotel ( “ H I T ’ ) ;  (7) 11 
I i I ciiio 1~111 cl 11 II i o I’ 1 ~ i w  i 11 support of its 111 o ti  o 11 ; :in d , c c) 11 11 s e I ’ s rep I y 1-1 ffi rmat i o 11, 

a t t ad1 i 11 g t 11 c a f ‘f ‘i r mat i o 11 of r) c 11 11 i s M c Cr i t i  n ( ‘‘ M c C; i 11 ii ”) , Keg i o 11 a 1 C‘ 1 ;I i rii s M a 11 age r 
f i)r  tlie Eastcrn Kegion of klilton Hotcls Corporation. Pi-oinus ai-gLies that su~niiiai-y 
jdgniciit slioiild bc granted becausc City is rcsponsible for a11 injuries arising li-om 
tree-wcl Is; also, tliat, 11s proper1y manager and pursuant to its agreeincnt with the 
properly owiicr, BPC’, it liacl no h t y  to the plaintifc and, linally, evcti i c i t  had a duty, 
that alleged obsti-uctiotis in  the sidewalk were iiot tlic proxiiiiatc caiisc: of plainti lT’s 

Plainti l l ;  in opposition, does i i o t  sLibmit any exhibits. By attonicy affirmatioii, 
plaintiff claims that I’roiiiLis has not met its pi-inia l’acic biirdeti and  that siiiiimary 
j~idgeiiicnt shoiild iiot bc gi*unted bccausc issues o r  fact exist, iriclLiding whethcr 
PI-orn~is caused the condition, arid bcc;inse plainlil‘f‘has not yct had the oppor-tunity to 
conduct discovery oii this issiic or clcposc a Proinus witness. 

Applc adopts plairitif‘fs opposition and subriiits counscl’s aflirniatioii and thc 
gi-outid lease agr.ccmcnt hetwccn defendant F’C‘ Llattery Park Associatos, LLC‘ as 
Iaiidl~jrd and Ballcry Park Fresh, LIX’ 11s teiiaiit. Apple also cmtcncis that  Pi-omus has 
failed to meet its pr-inia facie hurdcn atid tliat lirrther discovery must be ccoiidLictcd 
bccausc- issucs or‘ fact exist as to, among other things, PiwIiiLIs’ responsibility for 
sidcwalk maintciiancc and rcpairs i n  relation to FC Battery Park. 

‘I’hc propoiiciit of’ 11 motion for strmmary -judgment must inakc a prima fiicie 
showing ol’ cntitlcinent to judgment :is a niattcr of law. That par-ty must prod~rcc 
sufficient cvidcnw i l l  adniissiblc form to cliniinatc any niatcrial issue o f f a c ~  li‘oiii tlic 
case. Wlicrc the proponent makes such a showing, the biirdcri shifts to thc party 
opposing the motiori to cicmonstrate b y  admissible cvidcncc that a factual issuc 
remains requiring the trier- of fact to dctei-niiiic tlic issue. The allirmation of coiiiiscl 
aloric is not sufficient to satisfy this I-cqiiircment. ( Ziir/wwi(iti v. Cl’ily of’Nr.av York, 49 
N.Y.2d 557 I 19801). I n  rdditioii, bald, coiiclusory allcgatioiis, cvcn if’believable, arc 
not ciiutigli. (Elii-Iirli 11. A i ~ i o i ~ i u ~ t i  Moiiiiigcr Gi-wti1ioii.s~~ Mfk. C‘ot-p. ,  26 N.Y ,3d 255 
[ 19701). ( &‘i.wii Stoiic C’oiy. 17. 42iid S t i w l  Dc‘vrloptiiolif (’oi-p., I45 A.D.2d 249, 
2s  1-252 [ I  s t  I)cpt. 1989]). 
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Wlicrc facts essential to justify opposition to a motion for sumiiiary jLrdgmcnt 
arc within tlic exclusive knowledge and possession of the moving party, sunitnary 
Lrdgm en t sh o LL I d bc de ti i cd . 

C’I’LR 32 I2( t )  states, in relevant part: 

Facts unavailal-,le to tlic opposing party. Should i t  :qyx:ir froin affidavits 
siibmittcd in opposition to the motion that facts essential to justi ly 
opposition niay exist but cannot tticii be stated, the coiirt may dcny the 
motion . . . 

Prior to the cnactniciit of Adniinistrative C‘odc 7-2 10, cFictive Septetiiber 14, 
2003, the tiiLiiiicipaliiy, nc)t the abutting Iaiidow~ier, was rcspoiisiihlc fbr [tic 
rnaintenaiice oftlic sidcwalk. The exception to this was where the abutting landowner 
citlicr created the dcfcct or derived a special bcnefit froin the sidcwalk unrelated to 
piiblic LHC. (S/i(itigr/ v. CiLy (?[New York, 285 A.D.2d 4251 1 st  Llept. 200 I ] ) .  Howcvcr, 
with thc passing of $ 7-2 I O ,  the abutting siclcwalk bcciuiie not just thc rcsponxibility, 
but thc liability of tlic landowticr-. PiirsLiant to Administi-ativc Code of’ the City of 
Ncw York 9 7-2 10 ( c), crrcctivc :is of Septcmbcr 14,2003 (and applying to accidents 
occuri.ing on or  al‘tcr such date), tlic City of New York is riot liable for personal 
injuries proximately cmscd by thc fiiiliire to maintain sidcwalks in a reasonably safi: 
co l i d  it i o ti ,  except for si dc w a 1 ks zl b LI t t i i i  g oi i c, t w o , or t 11 ree- fa I ii i I y rcs i den c c ~  w 11 i cli 
:ire uscd cxclusivoly for 1-csideiitial pLirposcs, or except whcrc tlic Cily is tlie abuttiiig 
property owiicr. Ti tlc 19 o f  the Adniinistrativc Code further defliiics “sidcwul k”  a x  
“that portion 01‘3 strcct hetween the cui-b liiicb, or the lateral lines of  a roadway, and 
the ad+jaccnt propcrty lines, but not including tlie curb, intcndcd [or tlie use of 
pcdcstt-ians. 3 ,  

111 Vzic~c~tovic’ 17. h,@oiii 1101~~s ( 10 N.Y.3d 5 17 [200X]), the C’out-t of Appcal3 
addi.cssc.d the issiie of whether aiiy cxccption to tlie definition ol‘ “sidewalk” might 
mist within tlic area clcliiicd by Ihc boundaries i i i  Titlc 19 oftlic Administi-ativc C‘odc. 
The c 0 11 r1 11 I 1 i m ;I tc 1 y he I cl that, cl es 17 i 1 c 111 c i r i n c 1 11s i 0 11 i t i  t 11 c 17 11 y s i c a I b 0 I in dii  r i e s 
at-ticulatcd in Title 19, trcc wells arc not part of tlic “sidcwalk” for purposes of 
Administi-ativc C‘odc $7-2 10, which imposes tort liability on property owiiei-s who I’iiil 
io maiiitaiii city-owned sidewalks. (fd. at 5 18-5 19). 
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Plaintift7s complaint and bill of particulars spccify that her accident occurred 
when obstructions on the sidewalk and the h w  of pedestrian traffic: caused her io step 
from tlic sidewalk into a niis-leveled tree-pit. The sirbmissions hi1 to makc clear what 
kind of olxtixiction existed or1 tlic sidewalk, which party was rcsponsi blc for that 
obstruction, niid what if any method o f  directing pedestrian tniftlc was cmploycd to 
C ~ L I S C  pl:iintiff to walk iiito the ti-cc wcll. Photograplis xiihmitted with plaintiff7s 
notice of claim depicting the scciic of the accidcnt show stanchions pl:iced along a 
plam area 11 t i i l l  sidewalk slab away from the tree well. The sidcwalk flag next to thc 
t r w  well appears to be frce ofdcfkcts. 

Promiis hris siilmii ttcil cvidencc that i t  owns opet-atcs and liccrises a systciii 
uiidci+ tlic iiiiiiie “Enibassy Sui tcs.” Pursumt to a liceiisc agrcciiicnt, 13Pc‘ Hotel LLC’ 
ol7t:iiiiud the licensc to opcratc ~111 Embassy Sui  tcs hotel Iocatcd at Site 25, L3attei-y 
Park City, New York, Ncw York. Pui-sLrant to a sepal-atc agreciiicnt, Promus I-,ccan~c 
thc maiiagcr 01. that hotel. Apple provides a lcasc between FCi Haltci+y Piirk 
Associatcs, LLC‘ aiid Baltcry Park Fresh, LLC for the pi-eiiiiscs known :is Battery Park 
City, Site 25, Ncw York,  New York and describcd as a Ketail IJtiit or Chcvy’s 
co m p 1 c x . ‘I’ tiat Ret a i 1 Un it 1 cas c pro v ides : 

Y“~iii i~oii  Areas” shall iiicari thc plaza iircns, if any, di-ivcways, aisles, 
s i dc w 11 I k s , I oad i ti g docks , pass age w a y s , at r i ~i 111, I ai i d s c a p i 11 g , CCI 11 I- t s , 
s t a i rs , I-a 111 ps , e I ev at o n ,  escal a to rs , ti1 cc t i rig root ii s , pub  1 i c res I ro o 111s a11 d 
other cciiii~iio~i service arcas, now or he]-eattcr pcovidcci for the coliiiiioii 
or joint use and beiicfit oftlie tenants and ocupants  oftlie Project, heir 
eiiiployccs, agents, servatits, customers and otlicr jnvitccs. Laiidlot-d 
agrccs that all facilities typicdly designated as coiiiiiioii areas located in 
the Project sliall be at all tiniex designatcd as Common Arcas Ibr the 
nonexclusive use by Tenant and its custmicrs, invitees and cmployccs, 
and by tlic other tciiatit, owners and operators of tlic P~.co-jcct and tlicii. 
res pcc t i vc c LI s t o me rs , i i i  vi t ccs an d ciiip 1 o y ees . TI1 c par t i us ac k I i ow I cd g u 
that soiiie oftlie C i c 7 m i i i o I i  Area facilities locatcd in the Projcct will bc [or 
tlic noli-cxcliisivc L I S ~  atid benefit of the occupants of. tlic cnt ire Pi-0-ject 
(incliiciing both the Retail Unit and the Hotcl LJnit) and theii- 1-cspcclivc 
c i i  s t o 111 ers , em 13 1 o y ccs md i 11 v i tees . 

TI1 c R c t a i 1 LJ n i t 1 ease ci es i g i i  a t cs res p c) 11 Y i b i 1 it y fo I’ rcpa i I-s 11 nd ma i i i  t e 11 ai I c u 
pui-suant tu Article 13, including coiii~iioii areas. Fui-tlier, Article 16 pi-ovidcs fbr tlic 
sirbordinatioii of tlic lietail Unit Icase to the gr~ouiid lcasc . 
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‘The Retail LJnit is distinct fium tlic Hotel LJni t .  Tlic Hotel Unit is described as 
“the hotcl spacc o f  approxiiiiately 360,000 square fkct and the coiiiiiioii elcriiciits 
appurteiiant thei-cto :is set f’oi-tli it1 the C‘oncioniiniuiii r)ociiiiicnis.” Thc Ketail Unit is 
“the rutail spacc, iiiclLiding tlic Preiiiiscs, of approxiniately 165,000 square rcct aiid 
the cc)~ii~iicin clemcnts appurtc~iaiit thcreto a x  set rwth in thc Ovcr lease.” 

Apple argucs that the Retail Unit lease makcs cleai- that the Groiiiid Lcssoi- a s  
owiiei- is responsible for maintenance arid repair of the xidowalks a d j a u i t  to the 
biiilditig. F~ii-tlicr, it arg~tcs that, even i f’tlio ownor is 1101, FC‘ Battery Park Associates, 
L I L ’  as landlord uf tlic lictail Unit  is rcsponsiblc. Applc claiiiis tlierc is an issuc as 
to wlictlicr the rcpaii- is structural in nature. 

Plaintif‘f aiid Apple ut’gc that Pimius’ mitiori for siim~iiary jiiclgiiicnt is 
prcniaturc i i ias in~r~h as discovei-y is outstanding. Tlic discovcry they articiilatc is 
incomplcte is thc deposition 01’ P I ‘ O I ~ L ~ S  to cstablish that tlic rights o f  Proiiius are 
subordinate tu the ground Iloor Icssor. T h e  documeiits, Iiowcvcr, spcak for 
tliemsclves. 

Additionally, ProniLis is not a party i n  cxclusivc posscssioii of’ inforination 
regarding thc allegcdly dcfcctive sidcwallc flag such as to dctcrniiric il’the dcl‘cct was 
sti-uctLinil i i i  nature. Indeed, iio defect in the sidewalk flag is clcsci-ibcd or visible in 
the pliotogi-aphs. Instcad, it appears the stanchions placed in the plaza, and which 
cncroach on tlic open walkway, are at the root oI‘ plaintiff’s coiiiplaiiit. Plaiiitil‘l’s 
vcritjed bill of pa-ticulars makes clear that the acciciciit occiin-ed the sidcwallc in 
front ol”‘C‘hcvy’s” Rcstatrrant locatccl at 102 Northend A V ~ H L I C  i icx Vescy Street, in 
the C‘oitnty oI’New York, Statc of‘New York aiid more particularly tlic sidcwalk trcc- 
pi t/ w e I I 111 urea t . ” 

Tlic Retail Unit Icasc iiiakcs clear t h a t  i t  iiiclucies the coiiii~io~i area arid plaza 
appiirtcmit to it, which is distinct froiii thc coiiiiiic~ri area and plaza appui-tcnant to tlic 
[Iotcl Unit. Thus, Applc fails to raise an issue oftjct regarding Proinus’ showing t h a t  
it did not owe :i duty to plaintifl‘with regard to tho i i i m  where shc. hac1 her acciduiit. 

Plaintiff has sii tJiiiittcd only a11 attoi-ticy’s aI‘firiiiatioia in  oppositioii to  the 
rnotion, and has failed to support the iiew allegation that the hotcl ci-eatcd a dcfectivc 
sidewalk condition in an iirca ovcr which i t  had iio conti-ol. 

Wlioreforc i t  is hercby 
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ORDERED that thc motion for sumi-nary judgment is granted, and the 
complaint is licrcby severed and dismissed as against Promiis Hotels, Iiic., arid the 
clcrk is dit-cctcd to entei-jLidgmcnt in fnvor of said dcrendant; arid it is i’trrlhcr 

‘Hiis constitutcs thc clccision aiid order of the  court. All otlicr relief I-equestccl 
is deiiiecl. 
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