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I . ,  

,. r 
-ag;i iinst- 

, 

. ,  OVERSEAS MEDIA, Inc I ,  

, .  . .  Lkf e1ician.L . 

WALTER B .  TOLUB, J.: 

T h i s  a c t i o n  a ? - i  SF:-; out of p l a i n t i f f ‘ s  -ccp&enti o n  t h a t  she 

was cij .sc:riminaterl  aga ins t .  because of  a phys ica l .  d i - s a b i  1 i ty. 

Ry this moti.on, defendant. Overseas Medi.a, Inc-.. , moves for 

leave to reargue t h i s  c o i i r t ’ ~  d e c i s i o n  a n d  order dated M a r c h  7, 

3008, a n d  upon r e - a r g u m e n t ,  f o r  dn C J r d e r  d i s m . i s s F n q  plaintiff’s 

sccond cciiisc of act ion. In o p p o s i t i o n ,  p l a i n l -  i f r He1 cn Brook 

cross-moves  for leave t o  r e n e w  a n d  rea.rg11c t h c  s a m e  deci .s ion,  and 

upon r e n e w a l  and r e -a rgumen t ,  for an o r d e ~  rei n s t - a t i n g  

plainti f f ’  s first. i :a~zse of  a c t i o n  L o r  d i - s a h i l i  ty d.i s c r i m i n a t i o n  

under. t h e  New Y n r k  C i t y  and N e w  Yorlc State Human R i g h t s  Law and 

pJ aintiff’ :< third Cause  or dct - ion  for r e t c i l  iation (Cross-Motion, 

F a c t s  

Briefly r e s t a t - e d ,  p l a i n t i f f  began w o r k i r i q  for d e I e n d a n t ,  a 

Russian television n e t w o r k ,  in June of- 2004. A l t i h o u g h  i n i t . i a 1 1 y  

working in an unpaid c a p a c i t y ,  pl .a i  n t i f f  was o f f i c i a l .  ly h i r e d  in 

7005. P l a j n t i f f  weir; t :w i ( : e  p romoted  in 2 0 0 5 ,  eind began t-0 w r i t e  

d n d  p r o d u c ~  1 . w ~  of  defei-~daiit’  s t e l e v i s i o n  shows. 

[* 2 ]



w a s  d.iagnose-!(.i with c a r p a l  t u n n c l  syndrome,  a n d  was i . n s t r u c t e d  h y  

her d o c t o r  tc t . r lke  short. b r e a k s  a n d  1 i . m i t  h e r  t y p i n g .  (Complaint 

a t  ¶8,¶9). P l a i n t j . f f  f u r t - h e r  c l a i m s  t . h a t  she a d v i s e d  h e r  boss, 

George ’l’si k h i . s e l l i .  of h e r  condition o n  May 3 0 ,  2006 by way oi a 

memorandum a n d  a doctor’s riotc.  As n o t e d  i n  t h i s  C O U F ~ ’ S  March, 

2008 decision, t . he  memorandum, i n  e n t i r c t y ,  r e a d s  as follows: 

1’0: Gerogi  y T s i .  k h i s e l i  

F rom:  Hel .er1 Brook 
Date: May 30, ?006 
Re: Mi scell~~neous 

As p e r  your  requesl.., p l e a s e  he advised t h a t  on May 3OTI1, 
2006, I w n r k e d  i n  ilhe o f f i c e  from %:20 p - m .  t i l l  9:35 p.m. 1 
a r r i v e d  a t  2 :  2 0  p . m .  hecause  of j . r ~ c i . d c n t a l  s j i ckncss .  Thc 
details t h e r e o f  a r e  r o n f i . d c n t i . a l  Please r i i l t e  LhaI: on 
Tue:;days I r i  n i s h  work at. 9: 15 p . m .  and on Wednesdays 3tar.L 
~t 1O:OO a . m .  - t : t i i s  i s  a broken s 1 z i . f t .  

F u r t h e r m o r e  as the r e s u l t  of this riqorous w o r k  schedule and 

corit:i.nuoi.rs t y p i n q  € o r  many hours on a d a i l y  ba5j.s  I h a v e  
deve lopcd  a condition in t h e  w r i s t  t h a t  n e e d s  treatment and 
may require masonable adjustments. 
cooperat.i.c>n i n  t . h i s  m a t - t e r .  

I wnu.l d a p p r e c i a t e  y o u r  

Should you have a n y  q u e s t i  o11.s c o n c e r n i n g  t.he ahovc, I w o u l d  
be h a p p y  to address them. 
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il I c g i b l c )  (id. Exhibit C) . 

Rcc0rd:inq t o  plai.rit.if-f' s complaint., Mr. ‘ I ’ s i k h i s e l i  r e s p o n d e d  

to p l a  i ntiff’ s rcq~.leSt hy t c l l  i n q  h e r  t o  ‘‘do lher job or  1 e a v ~ e ”  

(Complaint at ¶lo), a t  w h i c h  t i m e  p l a i n t i f f  i m ~ e d i a t e l y  f i l e d  a 

claim wi . th  i.tic: Workers’ Compensat i ,on Board (id. 4112) . PI ain1. i  ff 

claim that i m m c d i a t . e l y  f o l l o w i n g  the Workers’  Compensat. ion Board 

Claim, M r .  ‘Tsi I ch i se l  i b e g a n  h a r a s s i n g  arid mi:< t:rea.t.i n q  her at w o r k  

(a 13), arid soo1i t .(~I.d plaintiff t .hat. she W E I S  “ f r e e  t.o g o  i f  she 

did nol: want t o  he loyal to Oveu-seas Media’’ ( C r m p l a i n t  91 IS). 

LkfendanL  w a s  f j . n e d  b y  the W o r k e r s ’  C‘ompensati on B o a r d  in 

Septerrhcr 01 2006 for tcji.1.i n q  t o  p r o v i d e  n e c e s s a r y  documents 

pertaining t o  p l  a i n . L i f f ’ s  pending Wnrlccrs ’  

Less t h a n  two months  l a t c r ,  p l a i n t i f f  was terminaLed from 

d e f e n d a n t ‘ s  e m p l o y .  

Compensation case. 

i r i  January o€ 2 0 0 8  t h i s  court c o n s i d e r e d  the o r i g i n a l .  motj on 

t o  dismiss p.1 a i r , t . i f f ’ s  (:omplaint..  

2008, t h i s  c.ourL d i s m i s s e d  p l a i n t i f f ‘ s  f ir-st and t h j . r d  cause:j of 

acLi nn. 

I3y d e c i s i - o n  dated March  .7, 

The i n s t a n t  mo t ions  t o  renew and ~ P ~ L ~ I I F :  f - o l l  owed. 

D i s c u s s i o n  

A s  w i t - h  any  mol-iori t o  reargue, s u c c ~ 3 . s ~  i s  p r e d i c a i : e d  u p o n  a 

demc,tzstral..ion t h a t .  in a r r i v i n g  a t  i t s  earlier d c c i s  i.un, 

eit:her overlooked cjr m i s L i p p r e h e n d e d  t.he faul:..; or t h e  l a w  o r ,  

somehow m i s t a k e n l y  a r r j .ved  a t  ii:s conc lus i . on  

E Q l e v  v. Roche, 6)) A D 2 d  558, 567 [l“ Dcpt. 19791; &hneide;r  v 

t.ke c o u r t  

( C P L R  2221. (d) ( % )  ; 

3 
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$ol.owey, 141 AD2d 813 [2”‘-’ Depl 1,9881; P a h l  Kquipmenf: Gorp. v .  

Kassis, -182 AD%d 22, 27 [ lX t  Dept 19921). Ry c c ) n t r a . s t ,  a mo.tion 

t o  renew is l irr i i t .c!rl  t o  new o r  a d d i . t . i o n a l  fact.? w h i c h  cou1.d n o t  

have b e e n  p re sen t - ed  :c t h e  court on the oi:.i q i . r ) d  1 motion. The 

caveat , h o w e v e r ,  is khat t -he  party s e e k i n g  renewal m u s t .  

demonst ra1 .e  t.liat_ t h e  e v i d e n c e  c i t h e r  d.,i d not .  exist or was unknown 

(scc, Manqine v .  KeI.ler, 183. A D 2 d  476 [ I ”  Dcpt 19921) anti m u s i .  

A 3 so present. a j u s  t. j. r i a b l  e P X C L I S ~  f o r  n o t  h r i n q i n q  1.he (’vi. c3ence 

to t h e  c o u r t ’ s  a t t e n t i o n  on Lhe o r i - g i n a l  m o t i o n  ( C P L R  

2 2 2 1  ( e )  ( 2 )  ( 3 )  ; Mar1;li.n v .  T r i b o r o u q h  Dridcy,rc arid Tunnel A u t h o r i t v ,  

1 8 0  A D 2 d  5 9 6  [l“: Dept 19921 ) . 

Acidrcssinq i . h e  motions i n  r eve~’ . s?  order, p 1 a i n L i . C . f ‘ ~  r : r n s s -  

mo t ion  i s  c o n s i d e r e d  fi r s t .  Plaintiff c l a i m s  t h a t  r e r l e w a l  of h e r  

first c ’ a u s e  of a c t i o n  i s  warranted b e c a u s e  her p r i o r  c o u n s e l  

s u b m i  t t e d  the w r o i i q  dnct .o r ’s  n o t e s  i n  opposi t.i on t.o t h e  ori g i  n a 1  

mot ion  t.o ciismis:; (Cross-Motion, E x h i b i t s  I3 a n d  C:) . Plaintiff’s 

n e w  c o u n s e l  f.i.irt.her ar-g~zcs t l-~al’  thc. two new :~o’t:es, which  a . r e  

claimed t.o have  been s u h m i t  Led t o  p l a i n t i i - f ; ’ s  (employer, 

dprnoins 1.rat.c: that: she r c q u ~ s  Led reasonable accommodation. 

Hy f a r ,  t.he blqgesi proh lcm t h a t  t.hi.s c:ourt has wi t.h th i s  

purpor 1-.ed i i e w  e v i  derice, i s  t h a t  the p l a i n  t.i C f  h e r s e l f  doe:; r i o t  

s t d t ~  t . h a t  s h e  ac tua1 l .y  q a v e  cicfendarit t h c s ~  lel . : t .ers,  and does 

not:  c x p l a i r i  why they W E ~ I : ~  not presented earlier. P1 a i n t i f f ’ s  

on1.y explandtion i s :  
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T a s k e d  CdIr. .r ic why t h e y  s u b m i t t e d  d rnedi.ca1. n o t e  from n r .  
P a t i n  which d e a 1 . t  w i t . 1 7  my flu a n d  headache 1 . 1  ILness f o r  w h i c h  
T t o o k  a fcw (days o f 1  in t J u l y  ,2006 (Dr. P a t i n ‘ : ;  n o t e  has 
nol .h ing  t o  do w i t h  C a r p a l  Tunnel Syndrome)  . 1. d i d  riot: 
receive a s a t i s f a c t o r y  r e s p o n s e .  

( A f f i d a v i t  o f  H e l e n  B r o o k ,  Crcss -Mot ion ,  Exhj.bit . .  E) - 

This sLat.emenlr., on i t s  own, i s  sjrnply not: s u f f j - c i e n t  t o  

justify I,hc late i ntroc1uc:t.i on o f  the two doctor’s n o t - c s  (CPL,R 

2221 (e) ( ? )  ( : 3 )  ; Mart.ir. v .  T r i  borouqh Aridcre and Tunnel n u t h o r i t v ,  

180 A D 2 d  596 [ 1’-’’ Tlepi:. 19921 ) - Moreover, neither t .he affi rrriaLiori 

of new counsel .  no r  p l a j  n t j  f f’ s o r i - q i n a l  cornp1.ai iz t  is h e l p f u l  to 

p l a i n t i f f ’ s  a r g r ~ m e n t  . P l a i n t i f f ’ s  new co i inse l  is not a f a c t  

witness. P l a i n t i f t ’  .? o r i g j  n a l .  cornpl-aj nt, menti 01-1s n o t h i n g  abou t  

a LJune 28, 2006 doctor‘:-: n o t c  (Cross-Mot ion ,  E:ri.hih:i.t R )  or a 

August. 2, 21006 docl.or’s n o t e  (d* Exhib i t :  C )  , and in f a c t ,  on1.y 

references events that occurred in May of 2006 and ci11.ini.nated j.11 

t l ie f . i l i r i g  i-~f tl-ic=: W O ~ I ~ E ~ S ’  Compcnsal-i.on case ( C u m p l a i n t  T‘jl 3,  10, 

12) . ~ n a s m u c h  as p1ainl ; i i i :  has f a i l e d  t o  p re sen t .  a justi fiable 

cxcuse  for riot. b r i i q i n g  the e v i d e n c e  to t t i  i s coi.irt’ ci r7tt .entiori  o n  

t h e  i n i t i a l  imotion, tine mo. t ion  t o  r e ~ i r c j u e  the p o r  t . i on  of - t h i s  

a c t i o n  is denied. 

The bal. ante of  pl a i  n - t i f  1’ ,s m o t . i o n  scekinq r e a r g u m e n t  of  t.he 

;ictri on as :ccc:i: f c r t h  in her cornyilaint, i ri p e r t  i n e r i t  p a r t ,  reads as 

5 
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f o l l o w s :  

Third Cause of Act.iop 
(Discriminatjon ancj R e t a l i a t i o n  Under the Wor kFi1-s 

Compensation Law §120) 

31. Piirsuant to 51.20 o f -  t:hF Worker‘s CompensxLion Law, it j.s 

, u n l a w f u l  for an employer or his  or her duly authorized a g e n t  
to d i s c h a r g p  or i r i  a n y  o t h e r  manner  discriminate aqainst a n  
employcc as L.O his OL‘ bier, empLoyment because si.ir.h empl.oyce 
h a s  c l a i m e d  o r  a!.t_empted ! L O  claim compensation .?om such 
e m p l o y e r  . 

:32. I As set. f 0 r t . h  i n  t .he  preceding p a r a q r a p h s ,  Defendant  
d l s c . r i m i n a t e d  a n d  re ta l ia t -ec l  against pl  ajnti ff after she 
f i l.ed her Workers’ Compensation cl a i r n .  

3 3 . a c: t i 0 ri s c: o r )  s t. i tu t e di s c r im i n a t i on a n d 

retal i a t  iion a y a  i n s t .  Pl.aint.iff in v.i.ol.ati on of the W o r k e r s ’  

Compens,qt.ion Law, 5120. 

ne f e r7 d a nt s ’ 

(Compla:i.r\t) . 

Contrary t o  t h e  a r c j u m r n t s  advanced by plainLiLL’s new 

retaliaIriarl c l d i m -  Tt is a retaliation c l a i m  p red i  catccll on  

d i s c r i m i n a l i o n  unde.r  the Workers’  C o m p e n s a t i o n  Law. A s  n o t e d  in 

this court‘s e a r l - i e r  d c c i . s i o n ,  t h e  remedy for. a c l a i m  of 

compla in t  w i . t h  t h e  Wnrkei-’ .s Compensatj on H ~ a r d  ( s e e ,  Ri ce v .  

LJi-iivcKsity of Rochester  Medj c a l  C e n t e r ,  46 A D 3 d  1427 [ 4’” Dep,L 

20071 ; B u . r l e w  v. Amerj.r,an Mnt.ual T n $ ~ i r a n r , e  Co., 6.3 N Y 2 d  412 

119841). As such, t he re  is no need for this court t a  r e c o n s i d e r  

b 
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There  i s  alsci n o  son  f o r  this c : o u ~ ' L  to reconsider i.t.s 

d e c i - s i o n  t o  al . low p i l a i . n t . i f f ' s  second cause of a c t i o n  Lo p r o c e e d .  

In March of  2008, t .hc  co~zrt d i smis sed  p l a i n t . i f f ' s  firsl: c i r l i i s ~  cif 

a c t i . o n  hccai.1se p l  a i t i t i f f  h a d  not. a d e q u a t e l y  d e r n o n s t r a t c d  tLhat she 

had requested a reasonable accommodation from h e r  erripl oyer. 

I-Iowpver, t h e  fact t .ha t .  p l a i n t i f f  was t e r m l n a t c d  from kier p o s i t i o n  

short1 v a f t e r  fillincy a Workers' Compensati or) C F I S ~ ,  which i n  

it .:<elf i s  ;1 pro t - ec t ed  a c t i v i - t y  under t he  s t - a t u t e  (see, N e w  Y o i r l c  

Execr,it:ive Law 5297 (1.)  (e) ' ,  3 (a) and (b) ; N'Y'CRR 5 8 - 1 0 7  (7) ) " ,  was 

cnouyh  f o r  t . h i s  c o u r t  to decline the immedia t e  d i s m l s s a l  [.if 

"1. (e) For a n y  employer, 1 abor  o r g a n i z a t . i o n  nr employment: 
agency to d i s c h a r g e ,  expel  o r  o t - h e r w i s e  d isc . r : i .mina te  a q a i n s t  m y  
p e r s o n  hecause  he o r  she h a s  opposed any p r a c t i c e s  .Co,rbi.dden 
under t h i s  a r t i c l e  r)r  heccaiisr: h e  o r  s h e  h a s  f i l e d  a c o m p l a i n t ,  
t es t j . f  i ed or ds ,S is t . ed  .i rl a n y  p r o c e e d i n g  under ?.his a r t i c l e "  
(McKinney ' s  E:i.ecl_it.-i VP Law S 2 9 6 )  . 

I 

' " 7 .  R e t a l i a t i o n .  I t  sha1.1 be a n  u n l a w f u l  d i s c r i m i n a t . o r y  
pract:i.ce f o r  any  person (+.tnqaged i n  any a c t i - v i t y  to w h i c h  this 
chapt-er  a p p l i e s  t o  r c t a l i a t c  o r  d i s c r i m i  n a t p  i n  any m a n n e r  
aga ins l l  a n y  pi:!i-son beca'Jse s u c h  p e r s o n  has ( i )  opposed any 
praclr ioe forbidden u n d c i -  t h i . 5  chapter, ( i . i )  f i l e d  a (:ornpJ.aint., 
t e s t i f i e c l  ur a s s i s l - e c ?  .i . r i  any proceeding 11nde1- t . h i s  c h a p t e r ,  ( j  j i.) 
conimenccd a civil ac.t icrn a l l e g i n g  t h e  commission of  ai? a c t  w h i c h  
would be an unJ.a.wfuL d i s c r i m i n a t o r y  p r a c t i c e  i1nde.r t . h i  s c h a p t e r ,  
( i v )  assistcd the commiss ion  o r  t h e  c o r p o r a t i o n  c o u n s e l  i n  an 
j n v e s t i g a t i o n  commenced piursuant  t o  t h i s  t i . t l e ,  CIT ( I T )  provided 
any  i n f o r m a t i o n  t o  t he  corrunission pursuant to t h e  t e r m s  o f  r7 

car ic i l ia l . . i .on  aqreernent made p u r s u a n t .  to sec;l:ion 8-1 15 of- t.hi.s 
chapt.Fr.  T h e  ee t a l i aL io t -1  o t: d i s c r i m i n a  t-.i.on c:omplo.i.ried o f  u n d e r  
thi.:i suhr l iv i  s i  o r  nced not-. ~ e s i . i l t  i n  a n  i J l t i m a t e  ac t i ion  w i t h  
respect 1:c eniployment. ,  i io i is ing 01: a public accommodat ion or li n a 
m a t e r i a l 1  y a d v e r s e  r:harige i n  Lhe terms and  c o n d i t i o n s  of 
emp1 oyme r i  I_ , hoi.is i ri g , o.r a pub1 i c a ccommoda t i on ,  p r o v i d e d ,  
however, t h a t  t h e  retia1.i a t o r y  o r  d i s c r i m i n a t o r y  act. o r  a c t s  
complari ned of m u s t  be reasor1ab:l.y l i k e l y  to d c t . c r  ;i per ' son f rom 
enqaqi i ig  . .  i n  p''otecL:c?d a c t i v i t y  ( N Y C R R  58-1 0 7  ( 7 )  ) . 

7 
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p I . a i n l : i f r ' s  seconcl c:d1usc of  a c t . i o n  - 

present -cd  on !.he i n s t , q r i t  m o t i o n ,  t h i s  court decl irics t o  c h a n q e  

i . t s  position L)I-I th is  i .ss l lo .  

i-lavirly c n n s i  dered t h e  papcrs  

Accord inql .y ,  i . t  is 

ORDERED that the rno.ti on and cross-mot i on advanced  by 

d e f e n d a n t  a n d  p l d i n i : i f . E ,  respect.ivel.y, are cierli cd. 

Counsel for k h c  p a r t . i e s  are d i r e c t e d  t n  a p p e a r  I o r  a P r e l . i r n i n a r y  

Conference: i r ' i  IA P a l r t  15, Room 335, 60 Centre St- ree t ,  New York, 

N e w  Y o r l c  nn M a r c h  13, 2(3(19 at. 11: 00 a . m .  

T'hj-s rriemoLandum o p i n i o n  c o n s t i t u V e s  thc decisi nn a n d  order 01 t h e  

court - 
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