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MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

FOR THE FOLLOWING REASON(S):

| Vi
SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: DEBRA A. JAMES PART 59
Justice
TOWER TNSURANCE COMPANY of NEW YORK, Index No..  _111779/07
Plaintiff, ]
Motion Date: 07/22/08
"V- Motion Seq. No.: 002
MORRIS LAWRENCE and ROSA IRIZARRY, Motion Cal. No - o5

Defendanl.s.

The following papers, numbered 1 to 3 were read on this motion for a declaratory judgment.

Notice of Motion/Order to Show Cause - M Y
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Upon the foregoing papers, e _D%/Sm:'olzt

The court shall grant the plaintiff’s molion for a

PAPERS NUMBERED

declaratory judgment that i1t has no duty to defend or indemnify

defendant Lawrence Morris in an action captioncd Reosa Irizarry v

Lawrence Morris pending in New York State Supreme Court, Count
I

of Bronx, under Index No. 15968/07 (“the underlying action) on
the basis of material misrepresentations made in the defendant’s
application to procure insurance.

Defendant purchasced the subject premises (“tLhe premises”) in
June or July 2004. By application dated May 25, 2005, defendant

Morris applied for insurancc from the plaintiff. The application
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consists of a form wilh various check boxcs for the selection of
different characleristics. The box for “structure type” has the
“dwelling” box checked and the “usage Lype” has the “primary” box
checked and the “occupied by” has the “owncr” box checked. In
response to the guestion on the second page of the form stating
“Any other residencoe owned, occupled or rented?” nelther Lhe
“Yos” nor “No” box is checked.

Based upon the application the plainliff issued a
homeowner’ s policy Lo defendant Morris, including porsonal
liabilily up ko $300,000, covering the premises for the period
May 25, 2005 Lo May 25, 2006. On March 28, 2006, plaintiff
issued a rencwal certificate, excepl as to additional
endorsements, for the period May 25, 2006 to May 25, 2007.

Defendanl Trizarry, who resided with one of the tenant’s in
the premises, claims thal on February 17, 2007, she suffered
injuries when she slipped and fcll on snow and ice on the public
sidewalk adjoining zuch premiscs. On June 21, 2007, she
commenced an action against defendant Morris, It is uncontested
that at the time of Lhe accident the defendant Morris did not
reside at tho premises.

By letter daled July 20, 2007, the plaintiff disclaimed
coverage on the grounds that at the time of the accident the
premises werc nol owner-occupled and that the defendant Morris

failed to nolify plaintiff of Lhe incident until [four months
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atter ils occurrence, even though he admitted that a few weeks

after Lhe alleged injury, one of the tenants of the premises {old

him about it.

Plainliff argucs that pursuant to lnsurance Taw 3105 the
plaintiff’s slatements in the application for insurance are
misrepresentations supporting ils disclaimer of coverage and
warranting dismissal of the action. As stated by the First
Department

[Wlhere the evidence concerning maleriality is clear and
subslantially uncontradiclted, it 1s [or the court to
decide as a matter of law. To demonstrate materiality as
a matter of law, an insurer need only show that the
misrepresentation substantially thwarts Lhe purpose for
which tLhe information is demanded and induces action
which Lthe dinsgurance company might olherwise not have
Laken. ''ne queslion in .such case 15 not whether the
company might have 1ssued the policy even 1f  the
intformation had been furnished; the question in each case
i3 whether Lhe company had been induced to accept an
application which it might otherwise have refused.

Agquilar v U.5, Lile Tns. Co. in the City_of New York, 162 AD2d

209, 210 -211 (1* Dept 1990) (internal citallons and gquotations
omitted). YA court, in finding a material misrepresentation as
matter of law, generally relies upon two categories of evidence,
an atfidavil from the insurer’s underwrilber and the insurer’s

underwrilbing manual.” Kroski v Long Island Sav. Bank FS5B, 261

AD2d 136 (1% Depl 1999) citing Feldman v Friedman, 241 AD2d 433

(1°" Depl. 1997).
Plaintiflf submits with its motion an affidavit of its

underwriter selling forth that “lower only issues homcowner
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policies for owner-occupied primary residences. Tower . .

eﬁtabljsﬁed zuch guidelines because owner-occupied primary |
residences generally pose a lesser degree of risk than non-owner

occupled or non-primary residences.” Plaintiff also submits

homeowner sclection rules reflecting the same slandards as sel

forth in the alfidavit.

o]
6]
s

Defendant Morris argues that theore is an issue of fact
whoetheor a misrepresenlat.ion Lhal premises are owner-occupled is
in facl material. Defendant Morris claims that his cousin’s
cccupancy of the premiscs, where he performed superintendent
services and resided rent-free, constitutes owner-occupancy, and
that plaintiff Lreated delendanl’s cousin as an owner during its
investigation. He also asserts Lhat Lhe insurance policy is
ambiguous, and that the rencwal policy, which covers the period
in question, contained no owner—occupancy condilion, Ile argues
also that he notificd plaintiff of the c¢laim by transmitting by
teletacsimile a copy of correspondence he received from defendant
Irizarry’s counscl to plaintiff and that plaintiff is nol
prejudiced by any delay.

Defendanl. Morris’s arguments arc unpersuasive.  The
Homeowner Policy 13 not ambiguous as 1t clearly defines “insured
location” as thc “residence premises” and “residence premises’” as
“that part of any bhullding where you [the named insured] reside

Tt states thal “"‘Residence premises’ also means a two family
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dwelling where you reside in at leasl one of the family units”.
In addition, the Renewal Certificate, renewed Lhe original policy
on the same lLerms, except for cerlain endorsements that are not
relevant hcre.

This is not a case where the defendant filed an
insurance application prior to closing on a new residence that
was Intended to be owner occupied, but rather here, Lhe defendant
applicd for the insurance ncarly one year after the sale had
closed, and aboul. a year after he moved and admits that he was
residing elsewherc., The role of defendanl Morris’s cousin does
not rebul the fact that at Lhe lLime of the application through
the time of Lhe accident, defendant Morris did not occupy the
premises. Defendanl Morris’s statement on the application wilh
regard to occupancy was a misrepresentalion and the proofs
adduced by the plainliff establish that the misrepresentation was
material and therefore plaintiff is cntitled to a &eclaratory
judgment in its [avor.

Moreover, defcndant Morris provides no documentary
evidcence that he notified plaintifl of the claim prior Lo the
commencemaent of Lhe underlying action. Neor is defendant correct
on Lhe law that plainliff necd show prejudice before it can

assert a defense of non-compliance with the notice provisions of

the policy. Securily Mutual Tnsurance Company of New York v

Acker-TMitzgimons Corp., 31 NY2d 436 (1972).




[* 6]

Though defendant Irizarry opposes Lhe reliefl sought by
plaintiff, any declaratory as to her is premature, as no judgment
against defendant Morris has been entered in the underlying
aclion pursuant to CPLR § 3420.

Accordingly, it is

ORDERED thal Lhe plaintiff’s motion for a decclaratory
Jjudgment is GRANTED; and it is furlher

ORDERED AND ADJUDGED that Lhe plaint Liff TOWRR TNSURANCE
COMPANY of NEW YORK has no duty to defend or indemnify defendant

LAWRENCE MORRKLS in an action captioncd Rosa Irizarry v Lawrence

Morris pending in New York State Supreme Court, County of Bronx,
under Tndex No. 15968707 , and the Clerk is direcled enler
judgment as aforesaid.

This iz (he decision and order of the court.
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