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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Justice 

Index Number : 600660/2006 INDEX NO. 6006<0/6 ABETTA BOILER & WELDING 
vs 

SPECIALTY LINES INSURANCE 
Sequence Number : 007 
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MOTION DATE 

MOTION SEQ. NO.  00- 

MOTION CAL. NO. 

w 
i s p o t i o n  to/for ,J-.uA 1 

Notice of Motion/ 

Answering Affidavits - Exhibits -- 

Reply in g Affidavits . __ * a r r d  
Cross-Motion: p e s  1 No V '  

PAPERS NUMBERED 

Upon the foregoing papers, it is ordered that this motion d -& 

Check one: FINAL DISPOSITION %: NON-FINAL DISPOSITION 

[* 1 ]



- against - 

A M t+, K I (.’ A N  1 NT FRN A?’ ION A L SI’ E(’ I A L I’Y 
LINES I N S [  JRANC’E C’OMPANY, AI(.; TEC’IINIC‘AI 
ST;,KVIC‘I:S, INC‘., ‘I’HE AMEIIISC C‘ORP. 
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j iicl~niciit dismissing plainti ITs a ~ ~ i e ~ i d e d  coiiiplainl and opposcs :my cross-claiiiis agains1 i t  l iy 
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iii.jiirics,” ai ic l  soiiglil $40,000,000 i n  damagcs. On or about March 14, 2003, lhc tlcccxcd 

l3y facsimile datcd Novembcr 25, 2002, Abctta sent a copy o f  tlic complainl in Ihc 
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Alxtta’s rencwnl cxccss policy effcctivc Dccciiiber 7, 3002, and statiilg: “liepo~tiiig ol‘ C‘luims: 

Directly lo A I G  IiisLiraiice C’onipaiiy.” ‘I’his iiotice hy its Icums appliccl to thc rcricwal policy, lint 

tlle prior policy which i s  ;it  issue iii this actioii. Even assiitiiiiig ~irq~icntlu,  that  it W:IS nppIioaI,Ic to 

clair-ns I-eportiiig undcr tlic prior policy, tlic uiidisp~ited f x t  i-ciiiaiiis that P r o y a m  did ~ ( o t  i-ctllm 

the tiiiibi-clla Acoid I‘ortii Lo Arilcrisc will1 iiisti-ticlions t o  lilt: i t  cli~-cctly with AISIJC’. 

Given tlie critic~il iinportancc or‘tlic Acord r b t m  as ;i iiotice dociiiiici~t, :mi thc tiiidisptited 

eviticiicc on this mot-cl, thc court liiids its 21 tiinttcl- o f  law that 1)rogr:iiii not only violatcd its owl1 

practicc irnd procccliii-e h u t  also breached a duly to Aiiicrisc to exercise clue care in Iiaiiclliiis the 

lb 1111 . ‘ I  ’I1 c 13 i-an c li c) 1’ Pro g a m  ’ s ti1 o t i (o I i rb I- si I i i i  111 3ry I id giii c 11 t el i si I 1 i s s i i i  g A I ii c r i s c ’ s c 1-0 s s - c I ;i i 11 i 

aga i i i  s t i t h i -  co t i  I r i I) i i  t i c u i  i i i  11 s t t hcrc fi) I-c be d en i cd . 

I’rogt-am docs, Iiowevcr, raise a triable issue or  h c l  ;is to wlicther Aiiicrisc was also 

iiegligciit i n  the iii;iiiricr i i i  which i l  Iimsiiiitted ttic Acord (‘oiiii to Priogi-aii~ I h  pi~rposcs o f  

liiiviiig Progr-;i~ii foiward iiotice to AticLt:i’s excess insurer. Riznyk kstificd that arter- reporling 

a i 1  iiisLircd’s claini to a wholesale hrokcr, shc would “do f~o11c)w-t1p.” (Riziiyk T k p .  at 28.) Ycl, 

shc testified that she did no t  rcccivc nil uckiiowlcdgiiicnl fi-om Progr-ani ol‘receipt ofthc uiiil~rcllii 

Acoi-d foim aiid did not have a coiivcrsation with anyone irt I’rograiii at the lime she sent tlic 

Acoid. (u i t t  20-23.) I i i~ l~cd ,  liei- log book iiiclicales [tiat ~ 1 1 ~  did not coiiimiiiiicatc witli l)mgi-;iiii 

bctwccii tlic time shc sciil the ~~tiibi-ell~i Acoi-el in L)eceiiibcr 2002 and Septciiihcr- 2003, when she 

first coiitac~cd Progi-mi after. slic w;is advised hy tlic primal-y carrier that tlie esccss policy iiiiglit 

hc r-cached. (& Riziiyk Llcp. :it 7 1-41 , )  

C h i  this 1-ecoid, a 1i.iablc issue ol‘fiict exists as to wlicthcr Aiiici-isc was ncgligciit a i i d ,  i I‘ 

so, tht: cxtciil to wliicl~ Pi-~)gr:iiii :itid Aiiici-isc each coiitr-ihiilccl to the fiiiliirc 10 sivc i i0 t ic .u  ol‘tlic 
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cc)niplaiiit and ciuss-claims against i t  is dcnicd; and it is firrtlicr 
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