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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK - PART 57

PRESENT: Hon. Marcy S. Fricdman, JSC

X

ABETTA BOILER & WELDING SERVICE, INC.,

Plaintiff, Index No.: 600660/006
- against -
AMERICAN INTERNATIONAL SPECIALTY DECISION/ORDER

LINES INSURANCE COMPANY, AIG TECIINICAL
SERVICES, INC., THE AMERISC CORP.
INSURANCE AND FINANCIAL SERVICES Skl

FRANK ABATLELLO, individually, and PR Cret e U#&;;; v m:m*(;m"m:ﬁ M
BROKERAGE CORP., MY, e SN g o O ey e,
:P‘n N pg 'N“':;G(' o 5 .‘_’ Sy meg thhhf?} e
Defendants. the Ricdgmee Mﬁﬂ 7o
Qlory Desk (Rmust
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X

In this declaratory judgment action, plainti(f Abetta Boiler & Welding Service, Inc.
(“Abetta”) secks a judgment declaring that defendant American International Specialty Lines
lusurance Company (“AISLIC™), plaintif(’s cxcess insurer, is obligated (o defend and indemnily
plaintiff in a personal injury action and a wronglul death action against it. Plaintiff cross-moves
for summary judgment for the declaratory reliel it sought against AISLIC i the amended
complaint and, in the alternative, for summary judgment declaring that defendants The Amerisc
Corp. Insurance and Financial Services (“Amerisc”) and Program Brokerage Corp. (“Program™),
plaintiff's retail broker and wholesule broker, respectively, are obligated, in the event AISLICs
disclaimer is upheld, to indemnify Abctta in the underlying action for any amount [or which

Abetla is found liable above Abctta’s primary coverage. Defendant AISLIC moves [or summary
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Judgment disnussing plainti(f's amended complaint and opposes any cross-claims against it by
Amecrise and Program. Defendant Anierise moves for summary judgment dismissing the
amended complaint and cross-claims against it. Defendant Program moves {or sumimary
Judgment dismissing the amended complaint and Amerise’s cross-claims against it.”

The following facts are relevant o the determination of these motions and are undisputed
unless otherwise stated: The underlying actions arose out of an accident that occurred on June
10, 2002 at a business operated by non-party New Mak Noodle Company. The accident involved
a cabbage-drying machine that caused imurics to several, and the death of one, of New Mak
Noodle's employees. Plaintiff was hired by New Mak Noodle to repair the machine on or aboul
August 6, 2001, approximaltely ten months prior to the date of the accident. The injured
employees subscquently commenced the underlying actions against Abetta for its alleged
ncgligence in welding the device. (AfF of Nancy Silver In Support of P."s Cross-Motion [*P.7s
Cross-Motion™}, 44 17-19.)

By letler dated September 10, 2002 from the underlying personal mnjury plaintiffs’
attorneys, Abetta first received notice ol the accident and the ““claim for personal injurics™ ansing
out of Abetta’s alleged neghgence. This letter advised Abetta to notify its insurance carrier. (Ex.
A to P.s Cross-Motion.) On September 12, 2002, Abetta faxed a copy of the letler to its retail
msurance broker, Amerisc. (Ex. G to A1 Of Jordan Sklar In Support Of Amerisc’s Motion

[“Amerisc’s Motion].) On the same date, Amerise forwarded the letter and a “General Liability

'Program’s motion also seeks summary judgment declaring that AISLIC improperly disclurmed
coverage. As Program did not allege a cross-claim against AISLIC, the court will not address this branch
olits motion for declaratory velief. However, the court will consider the cffectiveness of AISLICTs
disclaimer, as the issue is squarely raised in Abetta’s complamt and motion.




Notice of Occurrenee/Claim™ form, also known as an “Acord form,” dated September 12, 2002,
to Program, the wholesale insurance broker from which Amerise had procured Abetta’s liability
msurance policy. (Id., Ex. T1.)" Program, in tumn, forwarded the notice and Acord form to Ward
North America (*Ward”), claims admimistrator for First Specialty Insurance Company, Abctta’s
primary insurance carricr. (All, Of Matthew Bryant In Support Of Program’s Motion
[“Program’s Motion], 4 12.)"
On or about October 4, 2002, the underlying plaintiffs, with the exception of the deccased

cmployee’s estate, [1led a summons and complaint in a personal injury action cntitled Ocampo v

Abetta Boiler & Weldig Serv., Inc. (Supreme Court, New York County, Index No. 121850/02).

The complaint alleged without detail that the plaintiffs had sustained “severe and permanent

injurics,” and sought $40,000,000 in damages. On or about March 14, 2003, the deceased

cmployece’s estate filed a wrongful death action entitled Aparicio v Abctta Boiler and Welding
Scrv., Inc. (Supreme Court, Queens County, Index No. 104777/03).

By facsimile dated November 25, 2002, Abctta sent a copy of the complaint in the
personal injury action and its verilied answer to Ward. (Ex. Y to AISLIC’s Motion.) Amerisc
acknowledges that it first learned that the underlyimg accident had resulted in a [atality in

December 2002 (Amerisc’s Motion, 9 8.) Amensc [urther asserts that at that time, Ward, not

Abctta, sent Amerisc a copy ol the complaint in the personal injury action. (Id.; Dep. of Mary

T N . - . . - . . . .
“The Acord form is a form used within the msurance industry to provide notice of occurrences,
losses, and claims. (Sce Amerise’'s Motion, ¥ 0)

TIhe First Specialty primary policy has liability limits of $1,000.000 per occurrence, whereas the
AISLIC excess policy provides $2,000,000 in coverage per occurrence i excess ot the mnsured’s retained

Timit.
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Riznyk | Amerisc claims manager] at 61.) As noted above, however, Amerise docs not dispute
that Abetta had previously sent 1t the September 10, 2002 notice of claim from the attorneys for
plainti{Ts in the personal injury action.

There is no evidence in the record that Abetta sent a copy of the complamt in the
wrongful death action to Amerisc or that Abetta otherwise contacted Amerisc about the
commencement of the wronglul death action.

After receipt ol the complaint in the personal injury action, Amerisc prepared an umbrella
(i.e., excess) Acord form, dated December 9, 2002, which noted: “Apparently several partics

were hurt, one is possibly a fatality, Very little mfo available, copy of primary Accord (ile 18

attached, no htigation has ever been recetved byin [sic].” (Ex. C Lo P.’s Cross-Motion.)
Amerise {axed the form to Program which received it on December 9 at its Rhode Islund office.
(Sec Program’s Motion, 44 14-15.) Program forwarded the fax to its New York office, which
had brokered the AISLIC policy, and confirmed receipt by internal memorandum on December

13,2002, (1d.) However, Program did not forward the umbrella Acord form (o AISLIC. (S¢c

!_.
I~
e

It is undisputed that AISLIC received notice of the underlying accident for the first time
on September 18, 2003, from a representative of Amerise. (AISLIC’s Motion, 4 53.) Mary
Riznyk, a claims manager with Amerise, testilied that, on that date, she received a telephone call
from the primary adjuster informing her that there was a chance that the claim would be higher
than the primary policy limits, and mquiring about the identity of the umbrella adjuster. She
further (estified that she telephoned Program for that information and was advised that Program

had no record of receipt of the umbrella Acord. She then faxed the report of the claim to AISLIC
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on September 18. (See Riznyk Dep. at 39-42, 54.) By lelter dated October 10, 2003, AISEIC
notificd plaintiff that 1t was disclaiming coverage for failure to satisfy the notice conditions ol the
AISLIC policy.

The standards for summary judgment arc well settled. The movant must tender evidence,

by prool in adnussible form, to establish the cause of action “sufficiently to warrant the court as «

malter of law m directing judgment.” (CPLR 3212(b]; Zuckcrman v City of New York, 49 NY2d

557,562 [1980].) “Failure to make such showing requires denial of the motion, regardless ol the

sufficiency of the opposing papers.” (Wincgrad v New York Univ. Med, Ctr., 64 NY2d 851, 853

[1985].) Once such proof has been offered, to defeat summary judgment “the opposing party
must ‘show facts sulficient to require a trial of any issuc of fact’ (CPLR 3212, subd. [b]).”

(Zuckerman, 49 NY2d at 502.)

It 1s plaintiff’s contention, as well as that of Amerisc and Program, that AISLIC
improperly disclaimed liability coverage because the delay in giving AISLIC notice of the claim
was reasonable under the circumstances. Plaintif{ argues that it reasonably relicd on Amerisc
and/or Program to give notice to the excess carrier. Plainti[T further asserts that if AISLIC 1s not
found obligated to provide coverage then both Amerise and Program arc hable to defend and
indemmify plaintiff becausc of their notification omissions. In opposing plaintif(’s motion and
support ol its own motion, AISLIC contends that plamntif”s delay in giving notice was
unrcasonable as a matter of law. Program contends that it was Amerise’s responsibility to notfy
AISLIC ol any claims against plaintiff and that, m any event, it owed no duty to Abetta (o give
notice ol claims (o the carrier. In contrast, Amerisc alleges that Program was responsiblc for

notilymg AISLIC.




AISLICS’s Liability

The policy at issuc required the insured to give notice “as soon as practicable ol an
Occurrence which may result in a claim under the policy.” (Policy Provision VI[F|[1] [AIT. Of
Iris TTall, Ex. B].) Itis well settled that prompt notice is a condition precedent to coverage by

excess carriers, and that such insurers need not demonstrate prejudice m order (o disclam

coverage in the event of non-compliance with prompt notice provisions i their policies.

(Sorbara Constr. Corp. v AlU Ins. Co., 11 NY3d 805 [2008]; Amcrican [Tome Agsur. Co, v

International Ins. Co., 90 NY2d 433 [1997].)* “*Abscnt a valid excusc, a failure to satisly the

notice requirement vitiates the policy.”™ (Sceurity Mut. Ins. Co. v Acker-Fitzsimons Corp., 31

NY2d 430, 440[1972]. Accord Argo Corp. v Greater New York Mut. Ins. Co., 4 NY3d 332,

339 {2005].)

Abetta contends that AISLIC’s disclaimer was not justiliable because Abetta notified
Amerisc as soon as Abctta received notice of the claim from plainti{fs in the underlying action,
and because Amerise and/or Program were obligated to give notice to AISLIC. Abctta fails,
however, to cite authority in support ol its position that a mistake in reporting a claim to the
carricr by an insured’s retail or wholesale broker constitutes a reasonable excusc for fatling to
uive nolice to the carrier as soon as practicable. On the contrary, it1s well scttled that *a broker
is normally the agent of the insurcd and notice to the ordinary insurance broker is not notice (o

the liability carrier.” (Security Mut, Ins. Co,, 31 NY2d at 442.) Notwithstanding the connimon

“The court notes that §3420(a) ol the New York Insurance Law was recently amended o provide
that a failure to give notice within the prescribed time will not invalidate any claim made by the insured,
unless the Tailure (o provide timely notice has prejudiced the insurer. However, the new law s
prospective and will only apply to policies issued alier the cllective date on January 17, 2009.

-O-
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practice for insureds (o notify their brokers, an insured who notifics its insurance broker ol a
claim rather than its carrier docs so at its own peril, as “the policy requirement that the notice
must be provided to the carrier trumps any informal arrangement or practice™ between the

msured and its broker. (Gershow Reeveling Corp. v Transcontinental Ins. Co., 22 AD3d 460,

462 2™ Dept 2005].) Thus, an error hy the insurcd’s broker in initially notifying the wrong

carrier does not excuse the delay in notifying the proper carrier. (See Martin v Lalayette Studios

Corp., 273 AD2d 112 [1"' Dept 2002]; Blue Ridge Ins, Co. v Bicgelman, 36 AD3d 7306 [ 2d Dept

2007].) Contrary to Program’s contention, this 1s not a case in which the insurer may be
precluded (rom disclaiming for late notice based on the broker’s delay in giving notice, as

Amerise, the broker here, was not also the agent for the insurer. (Compare Mighty Midects, Inc.

Centennial Ing. Co., 47 NY2d 12,20 [1979].)

It is undisputed that AISLIC was not notificd of the claim of plaintiffs in the underlymg

action until September 2003, approximately one year alter Abetta imtially reccived notice of the

Bowler Assoc, v Fastern Mut. Ins. Co., 259 AD2d 381 [Lst Dept 1999] [two months

unrcasonable as a matter of law|; Power Auth, of Statc of New York v Westinghouse Flec,

Corp.. 117 AD2d 336 | I Dept 1986] [53 days unreasonable as a matter of law].)

PlaintifT also appears to arguc that it had a reasonable beliel of nonliability in the
underlying action which excuses the delay in giving notice. “There may be circumstances, such
as lack of knowledge that an accident has oceurred or a reasonable beliet in nonhability, that will
excuse or explain delay in giving notice, but the insured has the burden ol showing the

reasonableness of such excuse.” (White v City of New York, 81 NY2d 955,957 [1993], citing
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Sccurity Mut. Ins. Co,, 31 NY2d at 441.) Morcover, “where a recasonable person could envision

liability, that person has a duty to make some inquiry.” (White, 81 NY2d at 958.) Where notice

to an excess carrier is 1 issuc, “the focus 1s on when the insured reasonably should have known
that the claim against it would likely exhaust its primary insurance coverage and trigger ils cxeess

coverage, and whether any delay between acquiring that knowledge and giving notice to the

cxcess carrier was recasonable under the circumstances.” (Morris Park Conir. Corp. v National

Uhiion Fire Ins. Co., 33 AD3d 763, 765 [2™ Dept 2006].)

According to Abetta, at the time 1t attempted Lo repair the crack i the cabbage-drying
machine, it advised the owner that the welding it performed would not hold. (P.’s C'ross-Motion,
118.) Abetta [urther alleges that it had no subsequent contact with New Mak Noodle afler the
attempted repair, and the underlying accident did not occur until ten months later. (1d., Y4 19-
21.) However, at no point docs Abctta claim it mvestigated the accident or conducted any
inquiry into its potential liability. The Scptember 10, 2002 initial notice of the accident adviscd
Abclta to notify its insurance carricr. (Id., Fx. A.) As stated above, the injurcd plaintiffs (iled the
underlying complaint on October 4, 2002, Although the complamt contained a $40,000,000 ad
damnum clausc with no description of the injurics, Riznyk testified that Abetta notificd
cmployecs ol Amerisc that the underlying accident resulted 1 a fatality at a renewal mecting on
December 6, 2002 (see Riznyk Dep. at 25, 33), and Abetla does not deny this. While an ad
damnum clause itself might not be sufficient to require the giving ol notice to an excess carricr

(sce Morris Park, 33 AD3d at 703), Abctta was aware not only that the underlying plantiffs were

sceking $40,000,000 in damages but that the accident had resulied ina death ol one of the

cmployces. Given Abet(a’s knowledge of the seriousness of the injuries nine months prior to the

-8-
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datc AISLIC was [irst given notice, it was highly imprudent for Abctta not to undertake any
investigation (o determine whether its excess coverage might be implicated. Plaintifl™s

protracted delay in notilying AISLIC of the occurrence and lawsuit was thercfore unreasonable as

amatter of law. (Compare Long Is. Lighting Co. v Allianz Underwriters Ing, Co., 24 AD3d 172,

173 [ 1™ Dept 20051, appeal dismissed 6 NY3d 844 [2006] [untimely notice (ound as a matter ol

law where there was “no cvidence that the timing of {the insured’s| notice was the result of a
deliberate determination™ that there was a reasonable possibility that the exeess policics would

not be reached] with Morris Park Contr. Corp. v National Union Fire Ins. Co., 33 AD3d 703,

supra [triable issue of [act as to timeliness ol insured’s notice to excess insurer (ound where
insured was actively engaged in an investigation as to its potential liability].)

Program and Amerisc join plamti(T i arguing that the late notice should be excused
because plaintiff could reasonably have belicved 1t would not be liable for the underlying
accident. For cxample, Program states, “Abectta had no rcason to think that it was liable [or the
accident.” (Program’s Memo. In Support at 24.) Similarly, Amensc argues that there is a
question ol fact as to “whether there was a rcasonable behef whether Abetta would be liable for
the underlying loss.” (ATL Of Jordan Sklar {n Opp. To Mations And Cross-Motion |*Amerisc’s
Opp-1, 1 24.) These arguments must [l as it is well settled that the issue is “not whether the
insurcd believes he will ultimately be found liable for the injury, but whether he has a reasonable

hasis for a belicf that no claim will be asscrted against him.” (SSBSS Realty Corp. v Public

Service Mut. Ins. Co., 253 AD2d 583, 584 | 1" Dept 1998].) For the reasons stated above,

plaintils belicl in nonliability was unreasonable as a matler of law given its fatlure to undertake

any investigation as to whether the excess policy would be reached.
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The court has considered the remaining arguments in opposition o AISLIC"s motion and
[inds them to be without merit. The court accordingly holds that AISLIC is entitled to judgment
declarmg that its disclaimer is valid.

Liability of Amerisc and Program to Plamnti(f

Plaintufl argues that Amerisc and Program both owed it a duty to give prompt notification
of'the claim to AISLIC. “Lxeeptional and particularized situations may arisc in which insurance

agents, through their conduct or by express or implied contract with customers and clients, may

assume or acquire dutics in addition to thosc fixed at common law.” (Murphy v Kuhn, 90 NY2d

200,272 [1997].) Such an additional duty may arise where an msurance broker encourages an

insurcd to rely on it to take care of the insured’s msurance needs (sce Lynch v MeQueen, 309

AD2d 790 [2™ Dept 2003]) or where there is a course ol dealing over a period of time which
would have put objectively reasonable msurance agents on notice that their advice was being
relied on. (Se¢ Murphy, 90 NY2d at 272.)

Abetta submits testimony that it relied on Amensc to process its msurance claims.
Carolyn Felix, one of its employees who handled insurance claims, testificd that Abetta relerred
“any claims or questions” to Amcrise and Amerise would “advise us accordingly.” (Felix Dep. at
11.) She further testified: “As soon as we reeeive notice of any claim, it’s immedialtely laxed,
when the Amerisc was our broker, to them, to Mary Riznyk, because she’s the claims person
there. Oncee we do that we follow-up by a phone call to make sure it was received and normally
she would handle everything from there.” (Id. at 14.) With respect to the September 10, 2002
letter in particular, Felix testilied that she called Riznyk to confirm receipt of her fax of the letter

and Riznyk responded “I'l} take it [rom there, if I need anything, Ul ask you for it (1d. at 04,

-10-
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20-21.)

In opposition, Amerise docs not contend or cven suggest that Amerisc did not take on the
duty of giving notice ol claims reccived from Abctta. Nor does Riznyk deny, cither in her
deposttion or her alfidavit in opposition, that she told plaintif®s employec, Felix, Lo rely on her
for this purpose. Rather, Riznyk’s testimony confirms this course of dealing: “Again, il'l receive
it from the msured, T forward it to the wholesale broker or the carrier.” (Riznyk Dep. at 28.)
That Amerise undertook the obligation to forward Abetta’s claims is confirmed by the facts,
discussed above, that Amensce prepared both the primary and umbrella Acord forms and sent
them to Program.

Amerisc’s position 1s thus not that it did not assume the duty to Abctta to give notice of
insurance claims ol which 1t was notified by Abclta. Rather, Amerisc argues that it discharged
this duty by giving the notice to Program and, in the altermative, that it had no duty (o give notice
of the wronglul death action because Abetta did not notify it of that action.

In support of its contention that it rcasonably relied on Program, Amerisc ciles Riznyk's
repeated testimony that she forwarded the notices (o Program with the understanding that
Program would forward the notices to the carrier. Rizynk testified, [or example, that she sent the
Acord form to Program with the expectation that Program would notily the umbrella carrier,
AISLIC, because [ t[hat 1s the standard in the industry that I know of.” (Riznyk Dep. at 62-03.)
She also testificd that =1 report all my claims that are written through wholesale brokers
cxclusively to the wholesale broker.™ (Id. at 93.)

Amerisc cites no authority that its reliance on Program is a defensc to Abetta’s claims

againstit. On the contrary, where a broker assumes duties to an insured, it must perform those

11-




duties with reasonable care. (Sce e.g. Stevens v Hickey-Finn & Co., 261 AD2d 300 | I** Depl

1999]; Lynch, 309 AD2d at 792.) Thus, an msurance broker, as the insured’s agent, owes it a
duty to notily the proper msurance company afler the insured puts the broker on notice ol a

claim. (Sce Martini_v Latayette Studios Corp., 273 AD2d 112, supra; Commuissioners of the

State Ins. Fund v Sherry & Sons, Inc., 2002 NY ShpOp 40433[U], 2002 WL 31107888 [Sup ('t

Abetta and Amerise, Amerise 1s therefore hable for failure to notify the proper insurer, AISLIC,
ol the claims ol which it undertook to give notice on Abetta’s behalf.

Amerise doces not dispute that Abetta notified 1t in September 2002 of the claim ol the
personal injury plamtifls, and the record establishes as a matter of law that Amerisc undertook Lo
give both the primary and excess insurers notice ol the occurrence resulting i such plaintifts’
mjuries as well as notice of their claim. These undertakings arc cvidenced by Amensc’s
preparation and transmittal to Program of the Scptember 12, 2002 Acord form for the primary
imsurer and the December 9, 2002 Acord form [or the excess insurcr, the latter of which noted
that scveral partics were njured, one possibly a (atality. Riznyk also claims that m December
2002, after she received a copy of the summons and complaint in the personal injury plainti[1s®
action from Ward, the primary insurcer’s ¢laims administrator, she faxed it to Program. (Riznyk
AL, 9 6.) While Program denics receipt of these pleadings, this evidence cstablishes as a matter
of law that Amerisc also undertook (o give notice ol the lawsuit brought by the personal injury
plamtifls.

The court accordingly concludes that plainulT is entitled to summary judgment against

Amerisc determining that Amerise is liable to Abetta for all damages caused by its fatlure to give
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the notices regarding the personal injury plaintiffs to AISUIC, including the costs ol indenmity

cquivalent to what AISLIC would have provided if timely notified. (Sce Martini, 273 AD2d at
114.)

Summary judgment 1s not, however, proper on this record with respect to the wronglul
death cloom. Amense argucs that it cannot be held liable for failure to notify AISLIC of the
wronglul death claim because Abetta never notified it that a death had occurred as a result of the
accrdent, and never sent it a copy of the summons and complaint in the wronglul death action.

(Sce Amerise Motion, 49 17-18.)

While Riznyk now submits an affidavil stating that Abetta never advised Amerisc of a
death (Riznyk AL In Support, § 14), this statcment is dircctly contradicted by Risznyk’s
deposition testimony that Abetta (irst informed employees of her office of the death at a policy
renewal mecting on December 6, 2002, (Riznyk Dep. at 25, 33.)  Riznyk’s mconsistent
statement in the affidavit “tailored for” the summary judgment motion cannot scrve to raisc a

(riable issuc of fact as to whether Abetta gave Amerise notice of the [atality. (Sce Naposki v Au

Bar, 271 AD2d 371 [1* Dept 2000]; Wright v South Nassau Communitics Hosp., 254 AD2d 277

[2d Dept 1998].) Morcover, Riznyk’s deposition testimony s confirmed by her transmittal (o
Program of the December 9, 2002 umbrella Acord form which referred to the possible fatality.
The reecord thus establishes as a matter of Jaw that as of December 2002, Amerisc not only knew
ol the Catality but undertook to give notice to the excess carrier of the occurrence of the latality.
In contrast, Amerisc demonstrates as o matter of law that Abclta never gave it notice ol
the commencement of the wrongful death action.  Abetta does not deny that it never sent the

papers in that action to Amerisc, and does not submit any cvidence that Amerise otherwise

-13-
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received notice of the commencement of the action. Instead, Abetta relies on Ward’s December
10, 2002 tax to Riznyk (Ex. D to P.”s Cross-Motion) which transmitted the complaint in the
personal injury action and noted that the estate of the deceased claimant was represented by a
different law (i which has “not (iled suil since an administrator has not yet been named.”
Abetta argues (hat this document put Amerisc “on notice”™ that a sccond lawsuit would soon be
commenced. (Sce P.’s Cross-Motion, 9 49.)

The Ward document is insufficient, and the record otherwise lacks cvidence, to
demonstrate as a matter of law cither that Amerisc undertook to follow up on the wrongful death
action or that Abetta ceased (o have the obligation to notify Amerisc when it received the
summons and complaint 1 that action. The parties also have not addressed the Tegal impact of
failure to give AISLIC notice of the wronglul death suit under these circumstances in which
ALSLIC also was not given notice of the fatality or of the wrongful death claim. The branch of
the partics’ motions for summary judgment on Abetta’s claim against Amcrisc [or
imdemmification m the wrongful death action will accordingly be denied.

Tuming to Abctta’s claim against Program, the court finds that the evidence establishes
as a maller of law that Prograim did not breach any direct duty owed to Abetta. Plaintiff doces not
submit any evidence or, indeed, even contend that Program encouraged plaintifT to rely on it or
agreed 1o undertake specific acts for plaintiff, such as handling plaint[Cs clamms. (See Murphy,
90 NY2d al 272; Lynch, 309 AD2d at 791.) Rather, plaintifl claims that Amerisc made these
assurances and that it was Amerisc which retained Program to procurc umbrella coverage for
plaintiff. (P.’s Cross-Motion, ¢ 23.) Thus, plaintiff fails to raisc a triable issuc of fact to

withstand Program’s motion for summary judgment on plaintif{’s claim agams( it

“14-



Liabifity as Between Amerise and Program

Amerise asserts cross-claims against Program for contribution and for Program’s alleged
neghgence in not notilying AISLIC of plamtifTs potential claim under 1ts excess policy.
Program asscrts a cross-claim against Amerisc for any loss duc to Amerise’s negligence.

Contrary to Program’s contention, the fact that it had no dircet duty to Abetta o give
notice ol claim to Abclta’s insurer is not a bar to liabihty. (See Ruddy v Lexington Ins, Co, 40
AD3d 733 [2d Dept 2007).)  As between a retail broker and a wholesale broker, a right to
contribution may arisc where there is no direct duty [rom the wholesale broker to the msured, but
where there has been a “breach of a duty running from the contributor [wholesale broker] to the
delendant [retail broker] who has been held liable™ to the insured. (Id. at 734.)

Iere, Amerisc makes a prima (acic showing that Program had a duty to exercisc due care
in handling the notice of claim which Amerisc gave to Program on Abetla’s behalfl Amerisc
cites the testimony of Riznyk, discussed above, that she sent the Acord notices to Program with
the cxpectation that Program would forward them to the carriers. Program takes the position that
it did not handle claims and did not agree 1o forward notice Lo carriers. (Program Motion,  15.)
However, Program does not dispute that it forwarded the September 12, 2002 Acord lorm to
Abetla’s primary carrier. While Program asserts that this transmittal was in crror (Program
Motion, 4 12), Program docs not contend that it ever nolificd Amerise that it had sent the form to
the carrier in crror. The parties’ course of dealing on the Abetta matter thus supports Amerise’s
position that it also reasonably relied on Program to forward the December 10, 2002 Acord torm
(o the cxcess carmet.

More importantly, although disputing that it had a duty to notify the carrier, Program
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acknowledges that, at a minmmum, it was required to rcturn a notice of ¢claim sent to it by a
broker, with mnstructions to the broker to file the notice with the carrier direetly. Program
produced testimony to this effeet about its claims handling procedures from two vice-presidents
Robert Mcade of the New York office which brokered the policy, and Tina Barthel of the
Woodbury, Long Island office to which the Abetta umbrella policy was transferred in mid to late
2002. Barthel testified that if any office of Program had received a claim implicating Abctta’s

excess policy, it would not have given notice to the excess carmer. (Sce Barthel Dep. at 140-

142.) Rather, Barthel stated that the practice and proccedure 11 a notice of ¢laim was received was
to send the elaim “back to the retail broker™ and give the broker “the phone and fax number lor
the carmer on the policy to send 1t direetly.” (Id. at 42-45.) Barthel’s testimony was consistent
with Mcadce’s testimony that it was Program’s policy “t we recetve a Notice of Claim that we
should return i1, and instruct the sender that “you must send 1t to your carrier.” (Mcade Dep. at
20, 26-29.) While Mceade repeatedly testified that a notice of claim should be returned to the
broker, he also acknowledged that Program would either refer the notice back to the retail broker
for handling or refer it to the carricr, as appropriate, and that these were the only two options il a

notice of ¢claim was received. (Sce 1d. at 46-47, 62-63.)

As noted above, Program concedes that 1t did not forward the Acord form to AISLIC,
Significantly also, Program does not dispule that it did not return the umbrella Acord form to
Amerisc. Barthel confirmed that there was no record that Program returned the excess notice
received from Amerise in December 2002, (Barthel Dep. at 144, Sec also Mcade Dep. at 02-03.)

In claiming that it notified Amerisc to report claims directly to the carmier, Program relies

solely on a “Renewal Binding Fax™ to Abetta (Ex. 11 1o Program Motion), conlirming binding ol
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Abetta’s rencwal cxcess policy effective December 7, 2002, and stating: “Reporting of Claims:
Directly to AIG Insurance Company.” "This notice by its tetms applicd to the renewal policy, not
the prior policy which is at issuc in this action. Even assuming arguendo that it was applicable to
claims reporting under the prior policy, the undisputed fact remains that Program did not return
the umbrclla Acord form to Amerise with instructions to file it dircetly with AISLIC.

Given the critical importance of the Acord form as a notice document, and the undisputed
evidence on this record, the court finds as a matter of law that Program not only violated its own
practice and procedure but also breached a duty to Amerisc to excreise due care in handling the
form. The branch of Program’s motion for summary judgment dismissing Amcrisc’s cross-claim
against it for contribution must thercfore be denicd.

Program docs, however, raisc a triable issuc of fact as to whether Amerisc was also
negligent i the manner in which it transmitted the Acord (orm to Program for purposcs of
having Program forward notice to Abelta’s cxcess insurcr. Riznyk testified that alier reporting
an insurcd’s claim to a wholesale broker, she would “do follow-up.” (Riznyk Dep. at 28.) Yel,
she testified that she did not reccive an acknowledgment from Program of receipt of the umbrella
Acord form and did not have a conversation with anyone at Program at the ime she sent the
Acord. (Id. at 20-22.) Indeed, her log book indicates that she did not communicate with Program
between the time she sent the umbrella Acord in December 2002 and September 2003, when she
first contacted Program afler she was advised by the primary carricr that the excess policy might

be reached. (See Rivnyk Dep. at 31-41))

On this record, a triable 1ssue ol fact exists as to whether Amerisc was negligent and, il

s0, the extent (o which Program and Amerise each contributed to the failure to vive notice of the
= o
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personal injury plaintif{s” claim to AISLIC." In so holding, the court notes that while Amerisc

would be barred from secking indemnification for its own negligence (sce Bleecker St. [lealth &

conlrthution {rom Program as a jomnt tortfeasor, (See Ruddy v Lexington Ins. Co., 40 AD3d 733,
supra.) The record accordingly presents an apportionment issuc {or the jury.
It is accordingly hereby ORDERED that defendant AISLIC s motion for summiary

Judgment is granted to the extent of dismissing the complaint and all cross-claims against il; and

it is further
ORDERED ADJUDGED and DECREED that AISLIC is not obligated to defend or

imdenmify plaintilf Abetta i the underlying personal injury action entitled Ocampo v Abecua

Boiler & Welding Serv., Inc. (Supreme Court, New York County, Index No. 121850/02) or in the

underlying wrongful death action entitled Aparicio v Abelta Boiler and Welding Serv., Inc.

(Supreme Court, Queens County, Index No. 104777/03); and 1t is further

ORDERED that plaintiff Abetta’s cross-motion for summary judgment is granted to the
extent that it1s ORDERED, ADJUDGED and DECREED that defendant Amerisc is obhgated to
indemnily Abetta in the aforesaid underlying personal injury action for any amount {or which
Abetta is found liable above Abetta’s primary coverage; and plamtiff Abctta’s cross-motion is
otherwise denied: and 1t 1s further

ORDERED that defendant Amernise’s motion {or summary judgment dismissing the

complaint and cross-claims against 1t is denied; and it is further

5 - . - - . -
“As summary judgment was denied above as to Abetla’s claim against Amerisc for
imdemmlication in the wrongtul death action, the court does not reach claims hetween Amerise and

Program regarding that action.
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ORDLRED that defendant Program’s

s motion for summary judgment is granted to the

extent of dismissing the complaint against it, and 18 otherwise denied.

This constitutes the decision, order and judgment ol the court.

Dated: New York, New York
Tanuary 30, ), 2009
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