Cadles of Grassy Meadow, Il, LLC v Katz

2009 NY Slip Op 30301(U)

February 9, 2009

Supreme Court, New York County

Docket Number: 106022/06

Judge: Carol R. Edmead

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




CécNNEiOP]ZM 1/2009

-

- F@RTHE e.FOL'LfG}%ﬂs ?f-;asisomsrix | —2 e

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE. -

c A‘:ﬂu-s a."- é;my / moa-..-s I  moexko.

Uppn tha fotégolng papars It lu ordarod that thls mpthn o |

7 Dated' CQ’/ ? ZM

-‘_“Qh;{eck‘pn‘ag:_; &/FINAL DISPOSITION _.EI NON-FINAL DISPOSITION

| Notlca of Motlon/ Order to Show Cauae - Afﬂdavlta - Exhlblts

: Heplvlng Afﬂdavlts ﬁ . B 1‘._._~

PRESENT- B ‘_‘; fﬁ‘ D,«m*a b

Juﬂka hfjlw‘

/05&22 496 |

' .MonowoATE , - ' Y,

MOTION SEQ. NO. |

%u/‘Aﬂb 7 D MoTIONCAL No S

] Tha following pupers numbared 1 to O were raad on thls *tl%olfor v __

Answaring Affiduvlts — Exhlbits -

Cross Motion. L__l Yes E] No

| Motlon aequ&nce 003 and 004~are dedided in accordance thh the ,

acccmpanying Memorandum-Decision It ie hereby

ORDERED that defendant e mctiOn, motlon sequence 003

denied _and it is further : o

Li'i'_*ORDERED that plalntiff B mctlon,_motxon sequence 004
-denied with: ‘regpect to: defendant g funde held by Fldellty

[~ Investment in Acc:chnte Nos .
“:‘further _.a T
ORDERED that plaintiff 13 motlon lB granted to. the follow1ng

XBG 104027 and XBS 104035 and 1t is.

: extent

. ‘_.'\

s

Iron CAROL EDMEAD

- T - -= ——




2]

Defendant ig directed, upon receipt of a certified copy of
this order and judgment, to turn over to Cadlesg of Grassy Meadow,
II, Inc. one-half of the funds in defendant’s accounts held by
Fidelity Investments, Account No. Z67-432873, and to turn over
$177.00, total, from Accounts Nos. 2AA-089893 and 2AX-07730; and
it is further :

ORDERED that plaintiff’s motion is denied with respect to
Account No. Z67-426342; and it is further

ORDERED that counsel for defendant shall serve a copy of
this Order with notice of entry within twenty-one days of entry,
on counsel for plaintiff; and it is further

ORDERED that the Clerk of the Court is directed to enter
judgment accordingly.
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SUPREME COURT OF THE CITY OF NEW YORK
COUNTY OF NEW YORK: PART 35

CADLES OF GRASSY MEADOW, 11, Lic,
Plaintiff,
Index No.: 106022/06
-against-
I R
HOWARD B. KATZ, dl FI
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FACTUAL BACKGROUND ”Q%%rs

ted for

Motion sequence numbers 003 and 004 are
disposition.

In motion sequence 003, .defendant seeks to have the court
impose sanctions against plaintiff for allegedly violating an
order of this court, entered June 4, 2008, and further moves,
pursuant to CPLR 2221 (d), to reargue certain portions of his
crossmotion as determined by the court’s order, entered June 4,
2008.

In motion sequence 004, plaintiff moves, pursuant to CPLR
5225 and 5205 (c) (5), to have defendant turn over the funds
held in his accounts at Fidelity Investments: Account Nos. 2AA-
089893, 2AX-07730, XB6-104027, X86-104035, X86-104043, Z67-426342
and Z67-432873,

The facts of this case have been extengively detailed in

this court’s decision of September 15, 2008, and need not be




[* 4]

reiterated here. Briefly, plaintiff was awarded a judgment
against defendant in the Connecticut courts, and entered that
judgment for execution against defendant’s above-referenced
accounts, which are located in New York. In the court’s earlier
decision, defendant’'s cross motion to dismiss plaintiff's motion
to have defendant turnover the funds in those accounts was
granted. That decision was based on plaintiff’s failure to
comply with the notice requirements of CPLR 5222 (e). In that
game motion, the court, after determining that notice to
defendant was ineffective, discussed how it would view
plaintiff’s ability to attach the accounts in gueation.
Plaintiff’s motion was dismissed without prejudice to renew.

These instant motions are based on plaintiff renewing its
initial turnover wmotion. Defendant does not argue that, with the
instant motion, plaintiff has not met the notice reguirements of
CPLR 5222 (e).

DISCUSSION

Defendant’s motion to impose sanctions against plaintiff and
Lo reargue are denied.

The earlier decision, which forms the basis of defendant’s
motion, is dated September 15, 2008, and there is no decigion of
this court on this matter entered on June 4, 2008, as stated by
defendant. 1In his papers, defendant includes a copy of the

September 15, 2008, decision, and so it is assumed that the
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reference to a June date is a typographical error.

In that earlier decision, once the court granted defendant’s
croggmotion to dismiss based on lack of notice, the court had no
jurisdiction to determine any other matters. See Mazelier v 634
West 135, LLC, 22 AD3d 361 (1* Dept 2005). The discussion

regarding the ability of plaintiff to restrain the above-

referenced accounte was not intended to constitute an order of

this court. The only order issued by this court wasg the denial,
without prejudice, of plaintiff’s motion to have the funds turned
over to it, and the granting of defendant’s cross motion to have
the restraints lifted on those accounts. Consequently, plaintiff
did not violate any order of this court by filing the new motion
and by seeking to restrain the accounts. Further, the discussion
regarding whether or not certain of the accounts might be exempt
from execution was mere dicta, énd wag not incorporated into the
ultimate order. Once the court determined that it lacked
jurisdiction based on lack of notice to defendant, it wasg
incapable of rendering a decigsion on any other matter associated
with the case. See Mazelier v 634 West 135, LLC, supra.
Therefore, defendant’s motion to reargue is denied.

Plaintiff’s current motion, which has provided proper notice
to defendant, now brings before the court the underlying issue ag
to the enforceability of the judgment against the above-

referenced accounts.




Baged on thig court’s extensive discusgsion of these accounts
in the decision of September 15, 2008, the court finds, for the
reasons stated in that earlier decision, which the court now
incorporates, that Accounts Nos. 2AA-089893 and 2AX-07730 are
exempt from execution, except for the funds transferred to those
accounts after February 2, 2006, which, from the lists submitted,
the court calculates to be $177.00; Accounts Nos. X86-104027,
X86-104035, and X86-104043 are exempt from execution; and
Accounts Nos. Z67-426342 and Z67-432873 are subject to execution
for up to one-half of the amounts held in said accounts. The
court notes that an issue remains as to whether Account No. Z67-
426342 has been closed.

CONCLUSION )

Based on the forgoing, it is hereby

ORDERED that defendant’s motion, motion sequence 003, is
denied; and it is further

ORDERED that plaintiff’s motion, motion sequence 004, is
denied with respect to defendant’s funds held by Fidelity
Investment in Accountg Nos. X86-104027 and X86-104035; and it is
further

ORDERED that plaintiff's motion is granted to the following
extent:

Defendant is directed, upon receipt of a certified copy of

this order and judgment, to turn over to Cadles of Grassy Meadow,




II, Inc. one-half of the funds in defendant’s accounts held by
Fidelity Investments, Account No. Z67-432873, and to turn over
$177.00, total, from Accounts Nos. 2AA-089893 and 2AX-07730; and
it is further

ORDERED that plaintiff’s motion is denied with respect to
Account No. 267-426342; and it is further

ORDERED that counsel for defendant shall serve a copy of
this Order with notice of entry within twenty-one days of entry,
on counsel for plaintiff; and it is further

ORDERED that the Clerk of the Court is directed to enter
judgment accordingly.

Dated: February 9, 2009

-+
Carol Robinson Edmead, J.S8.C.
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