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P hint i ff, 
- aga i i i  s t- Iiidcx No. 60444?/06 

c; OMB s , 
FEB ' 3 2ono 

Plaintiff TRB-Drasil Resseguros S.A. ( IRR) coniinunced lhis action to recover amounts 

allegedly due to it, as the holder of ccrtaiii notes issued by delendant Portobello Intcrriational 

Liiniled (Portobello), and guaranteed by defendants Refinadora Catarinensc S.A., Maria I-lclena 

Raiiios Gomes and Cesar Bastos Goines (together, the (.hiarmtors). 

'I'he (harantors, all Brazilian nationals, inove to dismiss thc complaint for lack of 

personal .jurisdiction, C:PI,K 321 1 (a) (8). Although not asserted in their Order to Show Cause, 

the Chiaraiitors also seck dismissal of the complaint on the groiind of forum 11011 conveniens, 

crtrc 327. 

I3 A C:' KG RO 11 N 1) 

According to the complaint, in January of 1997, Portobello coi~~menced a LIS 

$50,000,000.00 Guaranteed Euro Mcdiuni-Term Note Program (thc Note I'rogram), under which 

il agreed to issue medium-krm notes lo investors. On January 24, 1997 a11d January 27, 1097, 

I'urtobello allegedly issucd fixed rate medium-term notes payable in 1J.S. dollars, bearing ISlN 

C'odc XS 00732391 38, and Common Code: 732391 3 (tlic Notes), in thc principal amount o l  
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$16.000,000.00. ‘l‘hc Notes allegedly werc acquircd by 1,clinian Brothers and Sriiith Barney on 

bchall‘of IRH, and currently are held 011 IliB’s behalf in BB Sccurities Limited’s (BB Sccuritics) 

sill2 custody account at tkroclcar Bank, N.A. (Euroclear).’ 

I l iB allegcs that, iinder the ‘terms and Conditions of thc Notes and :in accompanying 

Pricing Suppleiiiciil, Portobello promised to pay to the holdcr of the Notes the principal sum of 

the Notes on .lanuat-y 24, 2002. l’ortobello also allegedly agreed to pay a 10.75% fixed ratc of 

intcrcst on tlic Notes on specified interest payment dates. On February 4, 2002, IRI3 allegedly 

agreed to cxtend thc date that the principal suiii was due to January 24, 2005 (Principal Maturity 

Date). 

Pursuant to a (l;uarantce dated as of January 22, 1997 (the Guarantee), cach of the 

Guarantors “jointly and severally, uiiconditionally and irrevocably giraranlee[d]” to tlic holders of 

the Notcs “the due and punclual payment of principal and iiitercst (if any)” (see Helliiianii Aff, 

Ex11 C). 'rile Charantors also waivcd any riglit to require that the lioldcrs first proceed agaiiist 

l’ortobello, and covenanted that the Guarantee “shall not be dischargcd except by complete 

performance of Ihe ohligations contaiiicd in the Notes and this Guarantec” (id.), 

Defendants allegedly failed to make the interest paymenls duc on J ~ l y  24, 2003, January 

26, 2004, and Ju ly  26, 2004, in an ari~ount totaling $2,580,000.00. Defendants also allegedly 

hilcd to pay thc principal amount due of $16,000,000.00 on the Principal Maturity Date. On 

March 5 ,  2004, I I i R  sent notice to Portobello with respect to ils missed payrncnls of interest, and 

According to the complaint, Guroclcnr is the opcrator of thc I’uroclear common I 

depository and the clearing agent designated by defendanls iindcr the Note Prograiii. 
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dclnmckd payment. Neither Portobello iior tlic Guarantors h a v ~  paid the interest or principal 

d LIC. 

(hi Docembcr 29, 3006, 1KB coninienced the iiistaiit action. I n  the coinplaint, I K H  

alleges that it is h c  holdcr ol‘thc Notes and is entitled to the payments o f  interest arid principal. 

The cornplaitit asscrts a first causc o l  action against Portobello for breach of the Notes, the Terms 

and Conditions of the Notes, and the acconipanying Pricing Supplement; and a second cause of 

action against each of the Guarantors for breach of their Ciuaraiitee. 

The coinplaint alleges h i t  this Court has jurisdiction pursuant to General Obligations 

Law 5 5-1402, Specifically, that under the ‘I’erms aiid Conditions of the Notes? “each of. 

Dekiidants expressly agreed to persorial and subject rnattcr j iirisdiction bcfore this Court ‘in 

respect of any legal suit, action or proceeding arising out of or in connection with’ the Notcs” 

(C0171p1, 11 8) .  

Thc Guarantors now move to dismiss the cause oi‘actioii asserted against them. They 

argiic thal dismissal for lack of personal j iirisdicliori is warranted, bccause IRB has failed lo 

cstablisli tlie existence of any basis for the exercise of personal jurisdiction over them.’ ‘I’he 

(iliarantors contcnd that they are all ibreign citizens with 110 contact to New York, and that this 

litigation has IIO connection to New Ynrk. They argue that IKB’s alleged reliance oii the ‘I’criiis 

311d Coiiditions of the Notes to establish that they consented to jurisdiction is misplaced, as this 

document was subject to change and amendment, or was iiicoiisistent with tlic tcrrns of tlie 

’ ‘I’he Court notes that, as tlicir initial basis for dismissal, the Guu-antors had argued that 
the C?oirr1 had 110 personl-il jurisdiction over tlielii because they wcrc ricver servcd with the 
SLiiniiioiis and coinplaint, However, in letters dated Novciiiber 9, 2008 and November 20, 2008, 
the parties ha-ve indicated h a t  service of the suiiinioiis and coinplaint on the Guarantors has  siiicc 
bccn eIXxtcd. Accordingly, this ground for the motion to dismiss will be dceiiicd withdrawn. 
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Notes. ‘I’hc C~uarmtors contend that, as it  is the Notes ulonc that control t1iC parties’ dchtor 

relationship, only the actual and final Notes could be the source of an cnforceable forum 

selection clause; thus, ahsent production of the final bearer notes, IRB cannot establish that the 

Guarantors consented to $urisdiction, or that New York law should govtxii this dispule. 

The Guarantors additionally argue that, to the extent IRB suggests that the GLiarantee, by 

virtuc ol’its terms, provides a basis for jurisdiction, thc assertion also iiiust h i l .  ‘I’hey iiotc that 

the Guarantcc applics only to parlicular iiotes, and argues that, “[i]ri the absence of thosc notes. 

the terms of the Guarantec cannot Control” (Def Br at 16). 

Finally, the Guarantors argue that IRB, by failing to produce the Notes, also failcd to 

prove that the Guarantors agreed to waive their arguments that this action was brought in an 

inconvenient lorum. Therehre, disrnissal of thc complaint on the ground of forum non 

conveniens is warranted, 

D I SC IJSSI ON 

For the reasons that follow, the Guarantors’ niotioii to dismiss is detiieci in its cntirety. 

I t  is undisputed ha t ,  absent the Guarantors’ coiiscnt to jurisdiction, there is no basis of 

Jurisdictioii in this Court. Altliough IRR hcars the ultiiiiate burden of establishing personal 

jurisdiction, on a pre-answer niotion, LL[t]liat burden , ,  , docs not cntail making a prinia licie 

showing of personal jurisdiction; rather, the plaintiff] ] iiccd only demonstrate that facts “niay 

exist” to esercise personal j urisdiction over thc c-lcfcndant[s]” (D~-inknir-rnn 11 Achirrn C‘urr+io..s, 

1171.. . 29 AD3d 6 15, 6 16 [2d Dept 20061, quoting I’ing , h n  Uzen I? hi L5’hi, 19 All3d 407, 407-08 

[XI Ikpt  20051). ‘1’0 that end, IRB has prolkred, inter alia, a copy ol‘thc Guarantee cxccuted by 

cach of the Guarantors in connection with Portobcl lo’s “Guaranteed FLU-o Medium-‘l’erm Notc 
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Program” and, upon which, I K H  bases its claim against the Guarantors (Hellmaii Aff, Eidl C ) .  

I’he GLiarantcc. which IRB allegcs il obtained ii-om defendants during discovery, provides that 

[c]ach Guarmtor irrevocably subiiiits to the rim-cscliisive 
jurisdictioii ofthc courts oftlie State of New York and of the LJiiitcd 
Stales of Aiiicrica sitting i i i  Ncw York City, the Borough of‘ 
Manhattan, in respect o l  any legal suit, action or procccding arising 
o u t  of or in connection with this Guarantee (a “Proceeding”). I’ach 
Guarantor irrevocably waives, to the fullest extent pcrniitted by 
irpplicable law, any objection which it might now or liercaftcr Iiabc tu 
tlic laying of venue of any Proceeding in the courts of. the Statc o f  
New York or ol‘ the United Slates of America sitting in New York 
City, thc Horougli of Maiihattan, and any claini that any Procccding 
brought in any such cowl has been brought in an inconvcnient forum 

(id, 11 8). The Guarantee lurther provides that it “is governed by, and shall be construed in 

accordance with, tlic laws ofthe State o f N e w  York” (id.), 

General Obligations Law 5 -  1402 uxprcssly provides for the enforcement of foruni 

selection clauses ibund in contracts worth over $ 1  million, even among foreign parties, if the 

parties subinit lo jurisdiction in New York ( P r a j o r d  Ltd v Pendleton, 53 AD3d 32 Llst Dept 

2008J). Specifically, GOL C;, 5-1402 (1) provides that 

m y  person may maintain an action or proceeding against a i‘oreigii 
corporation, lion-resident, or forcigii state where the action or 
procccd~ng arises out 01 or relates to any contract, agrcement or 
Liiidertaking for which a c1ic)icc of New Yorlc law has beeii niadc in 
wliolc or in pari pursuant to section 5-1401 and which (a) is a 
contract, agrcement or undcrtaking, contingent or othcrwise, in 
consideration ol, or’ relating to a n y  obligation arising out of a 
transactio11 covering in the aggregate, not less than one million 
dollars, and (b) which contains a provision or provisions wlicrcby 
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sucli l’oi-ci gn corporation or noli-rcsident agrees to submil lo the 
jurisdiction d the coui-ts of this state 

Nuncthclcss, thc Guaraiitors ~ g u c  that, becausc thcir Guarantee applies o n l y  to particular 

bcarer notcs, only a foruni sclcction clausc contained in those particular notes would be 

e n li ,  rc e ;i b 1 e ; t he re li) re, ;1 b sei1 t tho se notes , 1 I i  H c ai1 110 t e s t ;i b 1 ish j UT i sd i c t i o n . The ( juaran tor 5 

furtlicr coiitciid that, cvcn if this Coui-& finds that tlic forum selection clausc in tlie Guarantee is 

enfcorccablc, 1RB has iiot established that it is entitled to cnforce the terms of the Guarantee. The 

Guarantors note that the Guarantee, by its terms, was iiiadc in favor only of certain “accounl 

holder-s” at Euroclear, or  holders of Portobello “Deiinitive Notes." and coiitcnd tlial IRE has not 

shown thal it meets either ol‘these criteria, or otherwise provcii that it is tlic owiier or l~colder of’ 

those notes. 

First, the Court notes that, uiider New York law, a guarantee is prcsumed to be a separate 

AD2d 1 [ 1 s t  Dept 19991). 

Ordinarily, a guaranty, cveii i l  coiitemporaii~ously executed, is 
coilsidered a distinct obligation. “A guarantee is an agreemcnt to pay 

’ GOL 5 5-140 1 ( 1 )  provides, in pertinent part, that 

I tllic parties to any contract, agreciiient or undertaking, contingent cor otherwise, i t 1  

consicieration of. or rclating to any  obligation arising oiit of a transaction covering 
i n  tlic aggegate not less than two hundred f i l l y  thousand dollars, including tl 
transaction otherwise covcred by subsectioii one ol‘ section 1 - 1 O S  01. tlie iiniform 
commercial code, iiiay agree that the law of this state shall govern their rights arid 
duties in  wholc or in part, whethcr or not such contract, agreemcnt tor undcrtaking 
bears a reasonable relation to this state 
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a debt owed by another which crcates a secondary liability and thus 
is collateral to the coiitractual obligation” ( f lwwxtw 7’ransii Mix 
C‘ovp. I’ fb fCLC‘LiM,  169 AD2d 1036, 1037 [3rd Dept 19L)l]7 quotiiig 
jShit+eJ K c l . / I / j )  C:’orp. v Schoi-r, 55 AD2d 356, 359-360 [2d Dcpt 1977). 
Therefore, the guaranty is not read togcthcr with tlic coiltracl it 
il-idcmnifies, “iiiiless the history and subject mattor sliows them to bc 
unilied” (,we Rip1e.v v Inll. Rys. qf’ C’ent. Awi., 8 NY2d 430, 438 
I 1 C ) ~ O ] )  

(Blrrnk of ‘Ibk~,u-Mit.strhi,shi, Lid, New Y w k  Brunch v Kwcrneu. LI s , 243 AD2d I ,  6 [ 1st Ikpl  

I W S ] ) .  Here. tlic (.iuarantors have not demonstrated that the Charantee and the uiiderlying Notes 

musl be read togcther, or  that the loruin sclection clause contained in their executed Guarantee 

shoirlcl bo disregarded in I:;vor of one that might be contained in thc Notes (,w) Nlrlionr-rl Univ~r 

b’iw Ins .  C-‘o. .J Pi//shurgh, /’a. v Williums, 223 AD2d 395 [ ls t  I k p l  19961. Indccd, under the 

tcriiis of their Guarantee, thc Guarantors expressly agreed that 

tlioi r oh1 igatioiis 1iereLiiider sliall be Liricwiidi tional and irrevocablc. 
irrespective oi‘ tho validity, regularity, o r  cnforceabi lity 0 1  the Notes, 
m y  cliange in or aiiiendmcnt to the Notes, tlic absencc of any action 
lo enforcc thc same, any assumption by any corporation or any other 
pcrson of any obligations under the Notcs, the recovery of any 
judgineiit against the Issuer or any action to enforcc the mnq or any 
other circumstance which might otherwise constitutc a legal o r  
equitable discharge or delknse of a guarantor 

(Hellman Aff, Exh C, 11 1). 

‘l’hc h c t  that IRI3 has not produced the aclual bcarcr Notes at issue ches not compel 

dismissal of the complainl at this stagc of the litigation. On a C‘PLK 32 1 1 (a) (8) motion inade 

agiiiiist a complaint, “the coirrt must construe the pleadings arid other cvideiitiaiy materials in the 

light most favorable to the plaintiff and resolve all doubts in l ivor  of jurisdiction” (DDJ C’upilul 
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The complaint al1cgc.s that IRB is tlir holder. of ccrtairi aiicl specific Notes issued under 

tlic “Giiaranteed Eiiro Mcdium-‘l’crm Note Program,” the very Note Program for which the 

Guarantors executed he i r  Guarantee, as stated 011 the face of that Guarantee. It1 response to 

defendants' motion, IKB also has prolt’ercd tlic aftidavit of I+kiLiardo Cesar Do Nascirnento, the 

managing director o r  BB Securities, who ~ v e r s  thal “[alt all timcs, IRB remains lcgal and 

ecliiitable holclci of” tlze Nules issucd by Portobello, slid currently held in its account at I<uroclcar 

(Nasciiiieiito Aff, 1111 1 I -  12). Thesc allcgatioiis and averlimits rcgarding 1RB’s status with 

respect to the Notcs und Guurantcc are sullicieiit to sustain the coniplaint against a pre-answer 

inotion to dismiss. 

Additionally, thc Court notes that, although the Guarantec was made in favor of 

“Kclcvant A C ~ U L L I ~ L  Holdcrs” and “Relevant Note Holders” as defincd in the Guarantee, thc 

Ciuaraniee also exprcssly recognizes that the Notes at issue could be transferred or credited to 

other lioldcrs. ‘I’hus, tht: Guarantee expressly provides lhat tlic obligations contained therein arc 

owed not only to certain account holders and note holders, but “to every Relcvanl Account 

I-loldcr m d  lielcvanl Nole Holder and their r’cspective heil-s, siiccesscm arid assigns” (Hellmann 

Aff, Ex11 C ,  11 5 ) .  

As IRB has established that facts may exist to excrcise personal jurisdiction over thc 

Chiarantors, the niotioii to dismiss for lacli of personal jurisdiction is denied. Additionally, as the 

C‘oiirt iinds that GOI, $ 5- I402 ( 1  ) applies to the Gjuarantee, the iuotioii to dismiss based on 

hr i i i i i  nv11 convelijcns must also be dcnicd. CPLR 327(b) provides that 

[n]otwithstnnciiiIg the provisions of subdivision (a) of this r-ulc, thc 
court shall not stay or dismiss any action on tlic ground 01‘ 
inconvenient lbrum, where the action arises out of or relates to a 
contract, agreemcnt or undertaking to which scction 5 -  1402 of the 
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general obligutioiis law applies, md the parties to the coiltract have 
agreed that the law o f ~ h i s  state shall govern their rights or dulics in 
whole or in part 

(ir/ ,  j .  Since thc Ciiiarantee expressly includes a choice ol'.Ncw Y o ~ k  law and the G11~~rantol-s' 

submission to the jurisdiction of Nuw Y (irk courts, and relates to :in obligation oi'more than one 

Accordingly, i t  is 

ORDERElI that the motion by defendants Refiinadora Calarinensc S.A., Maria Helena 

Kainos C~onics ai ic i  Cesar Bastos Gomcs, to dismiss the coiiiplnint for lack of urisdiction and/or 

for L;3ruiii iion conveniens is denied, and it is further 

ORlIERED that these defeiidants are directed lo servc an mswcr to the coinplaint within 

I O  clays after scivice of a copy of this order with notice of entry upon thcir aitorneys. 

Dated: .lanuary 28, 2009 
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