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TEN’S  CABARET, INC.  d/b/a CLUB 9 %, 
CT-IRISTOPIIER REDA, LF GRAMEKCY PIIOPER’YY 
CO., LLC, and J O H N  DOES 1-10, 
SO NAMED AS THEIR IDENTITIES HAVE 
YET TO BE ESTABLTSHED, 

In  this personal injury action, defendants Ten’s Cabaret, Inc. d/b/a Club 9 YL (“Ten’s”) 

aiid Chi-istoplier Reda (“Reda”) iiiove to ciisiiiiss the complaint against them piirstiant to CPLR 

321 1 (a) (7) and 321 I (a) (1). Plaintiffs oppose the motion or, i n  the altcmativc, request that tlie 

court grant them leave to replead as against Reda pursuant to CPLR 321 1 (e). Dcfcndant LF 

Gramercy Properly Co., lnc. (“Gramercy”) also opposes the motion. For tlie rckisoiis set forlli 

below, the iiiotion to dismiss is granted as to Reda aiid dcnied as to Ten’s. 

BackcroLind 

Tlic following facts are based 011 the allcgations in the complaint which for tlic purposes 

orthis iiiotioii must bc acccptcd as true. This action ariscs out of personal iiijiiries sustaiiicd by 

the plaintiffs on tlic evening of January 8, 2005, at Ten’s, a nightclub and lounge locatcd a t  33-39 

East 21‘‘ strcct it1 Manhattan, a building owncd by Gramercy. The coniplaiiit allegcs that Lwo of 

Ten’s patroiis, Moliaiiiiiicd Abdd-Shakoor (“Shakoor”) and Mohammed Asif (“As i f” )  cllascd 
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plaintiffs directly in  fi’ont of Tcii’s down a street and beat plaintiffs with a metal baseball bat. 

Plaintiffs allege that oii thc cvciiiiig of the incident, they wel-c attciiding a parly for a 

friend at Tcii’s when Shakoor grabbed plaintiff Arti Sapra (“Arti”) and askcd hcr to dance. 

When Aid 1-ehsed, Slialcoor bccame angry and her brothcr, plaintiff Aniij Sapra (“Aiiiij”) came 

to Arti’s assistancc. As Aii~ij approached Shakoor, Asif joined Sliakoor and both iiicii struck 

Aniij and pushed him onto a couch. ‘I’eii’s security liftcd Aiiiij off the couch and rcinoved Anuj, 

Shakoor and Asir Prom the d i m e  floor. l’eii’s security r-cstraincd Aniij in front of tlic club while 

security Icd Shakoor md Asif to ariotlier area. Shakoor then appcarcd outside orTen’s with a 

iiictal baseball bat while security rcstraiiied Aiiilj. Security infomied Shakoor that Iic could not 

bring thc bat into the club and Sliakuor got into an automobile and drove ofc 

When sccuriiy released Anuj, Shakoor and Asif appeared and chased Aiiij  and Arti down 

the street where tlicy were attacked with the metal baseball bat. Aiiiij was struck 011 the head, 

f x e  and arms and sustained serious and life threatening iiijurics. Arti siislaineci injuries to her 

xn i .  Subscquent to the attack, the assailaiits were arrested and prosecutcd. 

The coniplaint alleges that both Shakoor and Asif were intoxicated as a result of thc 

alcoholic beverages they wcrc served at Ten’s on the night of the incident, that thc defendants 

knew or should have known that lhe ilien wcrc intoxicaled, that both were under tllc age of 2 1, 

and tha t  by reason o f  their intoxication they caused the plaintiffs to sufer  tlicir injuries. Thc 

coiiiplaint alleges that Reda is a principal of Ten’s and that he failed to cxercise reasoliable care 

to protect plaintiffs, who were patrons of Ten’s, from foreseeablc injuries causcd by other 

patrons, and in  particular Shakoor and Asif. 

On January 4, 200S, plaintiffs commenced this action asserting claims based 011 
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dcfeiidants’ allcgcd violation of New Yoi-k General Obligations Law (“GOL”) $ 1  1-1 01, for 

serving alcohol to visibly intoxicated patrons and GOL $1 1-1 00, for serving alcohol to patrons 

iindcr 21 ycars of age, and Tor C O I I I I I I ~ I I  law negligence. Dereendants did not answer the 

coniplaint, but instead made this motion to dismiss i t  for failure to statc a cause of action and 

b ascd o II doc 11 ti1 en t ary ev i d e nc e. 

Disc iissioii 

On a inotion to ciisriiiss pursuant to CPLR 321 1 (a) (71, Ihe court is limited to ascertaining 

whcthel- the pleading states any cause of action and not whether there is cvidcntiary support for 

tlic complaint. Criiwenlieimer v. Ginzburq, 43NY2d 268 (1 977). ’ h e  coiiiplaiiit must be 

liberally construed in the Iiglit iiiost favorable to tlic plaintiff, aiid all ractual allegalioiis must be 

acccptcd as true. Id.; Moronc v Morone, SO NY2d 481 ( 1  980j. 

At tlic same time, ‘“[i]n those circumstaiiccs where the legal conclusions and Iicturil 

allegations arc flatly contradicted by  documentary cvidence they arc not presumed to bc true or 

accorded every favorable infccrcnce”’ Morreiitliow pC Lathain v. Rank of New Yo& Comwiny, 

&, 305 AD2d 74, 78 (1”  Dept 2003), cwotiii?, Riondi v. Beekmaii Hill  H U L I S ~  Apt. Corp., 257 

AD2d 76, S I  (1” Dept 1999), aff‘d, 94 NY2d 659 (2000). In such cases, “tlie criterion beconies 

‘whethcr tlie proponent has a cause of action, not whether he has stated one.”’ Td., q u o l i n ~ ,  

Gu.~:Renheimer v. GinzburS, 43 NY2d at 275. However, clisiiiissal based on documentary 

evidcncc may result “only where ‘it has bceii shown that a niaterial fact as claimed by thc 

plcader., .is not a fact at all and , , . no significant dispute exists regarding it.’” Acqirista v. New 

Yorlc Life Ins. Co, ,  285 AD2d 73, 76 (1” Dept 2001), quoting, Gugqciihcimer v .  Girizburg, 43 

NY2d at 275. Arfidavirs and ollicr cvidence subniittcd by plaintifrimy be consic-lei-cd for the 
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liiiiited pui-pose of remedying any defects in  tlic coniplainl and thus prescrving inartfdly plcaded, 

hiit potelltially mcritorioiis claims. Rovello v O r o h o  Rcalty Co., Inc., 40 NY2d 633 (1976) 

Thc first issue that this iiiotion presents is wlictlicr Reda caii be Iicld personally liable for 

tlie iiijiirics sustained lo the plaintiffs. In his allidavit, Reda slates that at tlic time ol‘tlic incident 

lie was iiot cmployed by Ten’s and was not an owiicr of Ten’s. He statcs that from Jaiiiiwy 2004 

to December 2004, he was an eiiiployee ofTell’s and in that position hc performed services 

related to event plaiiriiiig including 01-ganizing a semi-wcekly party at Tcn’s called 9 ’/r . 

According to Reda, at tlie ciid of 2004, tlic tlien owner of Tcn’s, Paul Coppa (“Coppa”), severed 

hi s rc 1 at i onshi p w i tli h i 111 o vcr ilinanc i al d i ffereiices, 

Rcda states that hc became the owner of Ten’s in  April of 2006, which was more than a 

year after the incident. At that time, according to Reda, Tcn’s was purcliased from Coppa by 

CDR Acyuisitioii LLC (“CDR”), a litiiitcd liability company of which Rcda was tlic niaiiagiiig 

iiiembcr, I n  support o f  his stalemcnts, Reda altaclics a copy or  tlic piirchase agrcemenl bctween 

Coppa and CDli. Reda argues that as the iiianagiiig member ol‘a limited liability company he is 

not subject to pei.sonal liability and thus, evcn if he owned Tcn’s at the time of the incident, lie 

cannot be held liablc to plaintifs. 

PlaintiTfs cotiiiler Ihat there are f~~clu;il issues as to Reda’s r-clalioiiship to Ten’s a1 lllc 

timc of the incidcnt. In support o r  this position, plaintiffs siibmit an exceillt li-oni the transcript 

of Reda’s deposition in ail unrelated action against Ten’s (Zanibrano v. Robola; Index 

No. lO553M06). In  conlrast to Reda’s statement i n  h i s  affidavit that he eiidcd his einploymelit at 

Ten’s in 2004, in  tlic Zambrano action, Rcda testilicd that he was employed by Ten’s i n  JLW 

2005. Plaintiffs also siibiilit a copy or‘tlie complaint in an action by Coppa against Rcda which 
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arose out of tlic April 2006 piirchase olTen’s by CDli (Copp,a v.  Crcda, LLC; Index No. 

GO07 13/07)I. 

The above eviclerice is insufficienl to provide a basis for a cause ofaction against Recia. 

First, cvcii assuming that Reda was an employee ol‘Tcn’s at the time of’thc incidciit, he cannot bc 

licld liable for plaintilk’ injurics as there are 110 allegations in  the coniplaint that rieda conimitted 

any tortious acts. Mendez v. City of New Yoi-k, 259 AD2d 441, 442 (1”  Dcpt. 1999). Next, cveii 

assuming arg,iiendo that tlicrc were I‘ictual issues regarding Keda’s ownership oTTeii’s al the 

tiinc of tlic incident, Re& canriot be held individually liable basud on his slatirs as a member 

CDK. 

Inc. v. 14”’ Street Development LLC, 17 AD3d 203, 210 (1’‘ Dept. 2005); Scc also New York’s 

Limited Liability Coiiipany Law 6609 (a). An individual rncniber of a limited liability coiiipany 

may bc held liable only whcn such individual participates in the commission of a tort. Rothstein 

v. Equity Ventures, I , K ,  299 AD2d 472, 474 (2d Dept 2002). Here, as indicated abovc, tllc 

complaint is dcvoid of allegations that Reda had such a rolc in llie incident rcsulting in plaintiffs’ 

injuries. Accordingly, I<eda’s niotioii to dismiss the complaint against him must be grantcd. 

Moreover, plaintiffs’ reqircst to replead niust be denied as the proposed amendment, as described 

by plaintiffs, would not provide a basis [or liability against Reda. 

Matias v. Mondo Propcrties, LLC, 43 AD3d 367, 368 ( 1 ”  Dcpt, 2007); Retropolis, 

The next issuc is whether the coiiiplairit states a causc o f  aclioii against Ten’s. Tcn’s 

argucs that the complaint fails 10 state a prima facie case of negligencc a.pinst i1 sincc plainti fKs’ 

iiijiiries wcrc sustaiiicd as the result of ;i suddcn, iiiiforesecablc and unexpcctcd assault oiitside of‘ 

‘ I t  is Linclear how or if [lie complaint i n  C ‘ o ~ p a  v .  Crcdn, LLC contradicts Recia’s 
statements in his affidavit regarding CDR’s purchasc of Ten’s from Coppa. 
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the premises. 

Southland Restaurant. Inc., 160 AD2d 842(2d Dept 1990); Kyaii v. Bir  Z Coip., 21 0 AD2d 649 

(3d Dcpt 1994). Ten’s position is unavailing since when viewcd in a light most favorably to thc 

plaintiffs, tlie allegatioiis in [lie coniplaiiil are sufficient to state a causc of action for nogligcricc 

as they describe an altercalioii that escalaled over time and not a suddcii uncxpcctcd assault. SCc 

Ash v. Fem, 295 AD2d 860 (dciiying defendants niotion for s~riiimary Judgment on coiiiiiioii law 

iiegligence claim whcrc tlic record sliowcd that tlic confrontatioii escalated over a time pel-iod of’ 

lei? or fiftecn iiiinirtcs a i d  several warniiigs were given by dehdal l t ’ s  employees). In  addition, 

iiiilike tlie cases rclied on by Tcn’s, in this action IIO discovcry has been conducteci, so that Ten’s 

motion to dismiss is prematurc. 

Woolard v. New Mohegan Diner, 258 AD2d 578 (2d Dept 1999); Liiidskoq v. 

Moreover, although thc injuries to plaintiffs were sustaiiied outsidc the prciiiiscs, thc 

complaint allegcs that tlic altercation lcadiiiz to the injuries began at the premises and resumed in 

front of the preiiiiscs shortly a h -  tlic partics involved in the altercation were removed froin tlie 

premises by Ten’s eiiiployces, and this seqwnce of cvcnts as delineated in tlie coiiiplaint is 

sufficicnt to state a negligence caiisc of action. Compare D’Amico v.Christie, 71 NY2d 76, 88-89 

(1 987)(dismissiiig claims against employer where iijiiries were caused by intoxicated employee 

who was involved in a car accident after he was teniiinated from his employment and ordcred Lo 

lcavc tlic workplace). Accordingly, dismissal of the negligence claim is not warranted. 

Ten’s also argues that the claims under General Obligations Law section 1 1  -1 0 1 :ind 1 1 - 

100, known as New York’s Draiii Shop Law, should bc dismisscd for failui-c to statc a casc of 

action. Section 1 1 - 101 makes a deleiidaiit who “unlawhlly” sells alcoliol to another person 

liable for injiiries restilting from that person’s intoxication. Under Alcohol Beverage and Control 
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Act tj 65 (2), it  is iinlawfiil lo provide an alcoholic beveragc to a pcrson who is visibly 

iiiLoxicatcd Section 1 1-1  00 iiiiikes a dekiidant who sells alcohol to a ~iiinor liable [or iiij~ii-ies 

rcsiiltitig fi-om thiil person’s inloxication. Under Alcohol Beverage and Control Act $ 65 ( I  ), i t  is 

uiilawfiil to provide alcohol to any person, actiially or apparently, undcr tlic agc of twcnty-one 

years. Here, as tlic coinplaint contains sufficiciit factual allegations that, irpl-oven true, 

potentially support tlicsc claitiis, Tcn’s niotion to dismiss the Ilraiii Shop Act claims must be 

de t i  i ed. 

C o i ~  c Ius i o I I  

In view of the above, i t  is 

ORDERED that tlic motion to dismiss by defeiidaiit Christopher Reda is granted and  the 

complain1 against him is disiiiissed; and i t  is fiirlher 

ORDERED tl ia t  tlie plaintiffs’ rcqucst that tlic court to grant lcavc to I-cplcad as againsl 

defendant Reda is denied; and i t  is further 

ORDERED that the action shall continue against defendant ‘Ten’s Cabaret; and it is 

further 

ORDERED that Tcn’s Cabaret shall answer the complaint within 30 days of this decisioii 

and ordcr; and it is fLirther 

ORDERED that tlie remaining parties sliall appcar for a preliminary conference in Part 

1 1, rooiii 35 I ,  60 Cenlre Street, 

A copy of this decision 

11 arti es, 

Datcd 
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