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Jus tlce 

Index Number : I I664312006 
BARON, SUSAN INDEX NO. 

I vs 

NORTH FORK BANK MOTION DATE fqh/b 
Sequence Number : 004 
SUMMARY JUDGMENT. 

I 
MOTION SEQ. NO. 

MOTION CAL. NO. 

ris motion to/for 

PAPfifl$ NIJMOERED 

Notice of Motlon/ Order to Show Came - Affidavits - Exhibits ... 
Answering Affidavits - Exhlblts 

Replying Affidavlts 

Cross-Motion: Yes M o  

Upon the foregoing papers, it is ordered that this motion 
In accordance with the accompanying Memorandum Decision, it is hereby 

ORDERED that the iiiotion by defendant North Fork Bank for summaryjudgment 
disniissir_z the complaint is denied; and it is further 

ORDERED that plaintiffs request for a missing document charge is deiued, at this 
juncture, without prejudice to renew at the time of trial; and it is further 

ORDERED that defendant serve a copy of this order with notice of entry upon all parties 
within 

Dated: 

20 days of entry. 

This constitutes the decision and order of I 

within 20 days of entry. 

This constitutes the decision and order of the Court. 

Check one: 0 FINAL DISPOSITION 

d J. S. C. 

Check one: 0 FINAL DISPOSITION 

Check If appropriate: DO NOT POST "' REFERENCE 
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-against- 

Index No. 1 16643/06 

Motion Sequence #004 

:h Fork 

under 

New York State Human Rights Law $296 et seq. and the New York City Administrative Code 

§8-504(a), based on certain performance counseling memoranda she received and her 

termination following her complaint of age discrimination. 

The Bank now moves for summary judgment dismissing the complaint. 

Factual Background 

According to plaintiff, in March 1994, plaintiff commenced employment with North 

Fork’s corporate predecessor, Commercial Bank of New York, as a Business Development Officer and 

Assistant Vice-President. After Commercial Bank’s merger with North Fork, plaintiff remained employed 

at North Fork’s “Street branch.” Subsequently, plaintiff was hnsferred to the private banking division. 

She was transferred again in December 2003, to North Fork’s Street branch. 

In August 2005, plaintiff came under the direct supervision of Margaret Coppla (“Coppola”) and 

Nicole Rospond (“Rospond”). From the commencement of her career with North Fork’s corporate 

predecessor until she came under the supervision of Coppla and Rospond, plaintiff received uniformly 

’ According to defendant, North Fork Bank is now Capital One, NA by reason of merger 
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positive performance evaluations. 

Following her transfer to the Bank‘s Street branch, on November 3,2005, Coppola and Rospond 

advised plaintiff of deficiencies in her performance, which were detailed in a “counseling memorandum” 

(the ‘November 2005 Counseling Memorandum”). Plaint8 was also advised of the Bank’s goals and 

performance expectations, and in turn, plaintiff was to provide idea and recommendations (the “Action 

Plan”) to her supervisors within two weeks. Plaintiff signed the November 2005 Counseling 

Memorandum. 

According to the record, on November 28,2005, the Bank issued plaintiff a follow-up 

memorandum detailing her job requirements and performance expectations (the “November 2005 Follow- 

Up Memomndum”). On January 5,2006, a meeting was held between plaintiff’ and her supervisors. At 

that time plaintiff was reminded that she failed to provide the Action Plan. 

On January 6,2006, plaintiff responded to the Bank in writing, wherein she asserted her 

qualifications and impliedly denied the existence of any problems. 

On January 17,2006, plaintiff was provided another memorandum, advising of her failure to 

provide an Action Plan to improve performance (the “January 2006 Second Memorandum”). Plaintiff 

was given until January 27,2006 to provide her Action Plan, in order to address the areas in the November 

2005 Counseling Memorandum. 

On Januxy 26,2006, the day before the Action Plan was due, plaintiff wrote to the Bank’s human 

resources department complaining that “. . . I have become increasingly concerned that I may be the target 

of age discrimination” (“plaintiffs Complaint Letter”). 

Upon receipt of plaintiffs Complaint Letter, Linda Migliorisi, Vice President of Human Resource 

manager for the Bank contacted plaintiff to arrange for an interview to obtain the specifics, if any, of 

plaintiffs “concern” in furtherance of an investigation thereof (see February 2,2006 letter references to 
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“recent coiivemtions”). 

When plaintiff refused to be interviewed without the presence of her attorney, Linda Migliorisi 

advised plaintiff there was no right to counsel and that she had a duty to cooperate with the inveshgation 

by engaging in an interview, especially given the absence of any specifics. Linda Migliorisi responded to 

plaintiff in writing on February 2,2006, advising plaintiff of the following: 

. . . Pursuant to the Bank’s policy, I contacted you to arrange for an interview in htherance of any 
investigation of this matter. You have an obligation to attend such an interview and cooperate. 
You have r e k d  to attend such an interview in the absence of your counsel. Please be advised 
that the Bank is not requlred to and does not permit such a practice. Your refusal to cooperate 
with the investigation constitutes insubordination and precludes the Bank from conducting a 1 1 1  
and fair investigation. Accordingly, unless and until you attend an interview regarding your 
complaint, the file will be closed with a notation that the Complainant refused to cooperate. The 
issue of your insubordination will be reviewed based upon your response to this letter. 

In response, by letter dated February 6,2006, plaintiff stated that the February 2,2006 letter 

unfairly impugned her work performance, and that her request that her attorney be present at her 

interview was not unreasonable. Plaintiff stated that Linda Migliorisi’s response raised a serious question 

as to whether her investigation was fair and impartial. Plaintiff asserted that she had been a diligent, 

productive and loyal employee, who had never acted in an insubordinate manner durjlig her employment 

at the Bank, and that she carried out all of her duties for the past 10 years. 

On March 17, 2006, Linda Migliorisi responded to plaintiffs letter, again advising plaintiff of her 

obligation to coopaate with the investigation. Plaintif€ was advised of her continuing insubordination in 

rehing to provide an Action Plan. Plaintiff was given “a last opportunity” to provide the Action Plan by 

March 27,2006. Plaintiff was also warned that her failure to produce the Action Plan or engage in any 

other insubordination, or failure to improve her performance, “will subject” her to “fiutlier disciplinary 

action, up to and including termination of employment.” 

On March 22, 2006 plaintiff received her aniiual performance review. The review reflected 
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generally ullsatishctory performance and deficiencies in orgLmization/prioritimtion, time management aid 

product luio w ledge. 

On March 27, 2006, plaintiff fuially provided an Action Plan. In the Action Plan plaintiff 

outlined orgaiimtional efforts she had undertaken aid proposed an intense computer advancement 

program. Slic agreed to prioi-itizc work, iniprove e-mail handling, and undcrgo additional training to 

utilize soltwae. 

Almost lbur months later, on J d y  12, 2006 plaintiffs employment was temitiated by rmoii of 

iiiadcquatc pafomimce. ‘ fhc ternkation memormduiii detailed numerous performance deficiencies. 

Plaintiff‘ was fifty-eight yeas old at the time of her teniiiation. 

‘I’liis action for age discrimination and discriminatory retaliation ensued. 

kfeiiduit’s Motion 

Based 011 the facts, the Bat& was eiithely justified in counseling plaintiff for her perfonnance 

deficiencics aid ultimately terminating her employment for performance issues. The Bank repeatedly 

cited specific perforniaiice deficiencies 

hed to involve plaintiff in the improvement process through a proactive Action Plan; however, plaintiff’s 

response letter 011 January 6, 2006 failed to address any of the specific items in the Bank’s November 2005 

Coiumlhg MeiiiorcUiduni or provide any ideas or recommendations for improvement as requested. 

Plaintiff refifid to pLarticipate in the improvement process until faced wilhi termination of employment. 

afforded plaintiff nunierous opportunities to Improve. The Bank 

The ikts f d i e r  reveal that plaintiff s “Complaint ktter” was iiotliing more than a ploy to prevent 

fiiither discipliiiaty action. Plaintif-rs “coniplahit” failed to set forth any details regarding plaintill’s 

“concern,” and plaintiff entirely refiised to cooperate with the iuvcstigation into her “allegations of 

discrinzinatioii.” Complaints are investigated and resolved pursuant to the non-discritiitiation policy 

maintained and published as a part oftlie Bank’s employee handbook. The initial part of any 
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investigation is the interview of the complaimit; however, plaintiff refilsed to be interviewed in the 

absence of wi attorney. Had the complaint been real, plaintiff surely would Iiave cooperaled aid pursued 

it, consistent with tlie Bank's policies. This simple case of classic non-pxtommce resulting in terniinatioii 

of employment should be dismissed, as tliere is no basis for thc coniplaiit.' Tlius, based upon the facts as 

set forth above, no issues of fact exist and sunimary judgment dismissing the complaint is w m i t e d .  

Opposition 

Summay judgment misl be denied because the deposition testiiiioiiy of tlie parties and the Bank's 

internal eiiiails mise geniii~ie issues dinaterial fact as to whether plaintiff was fired hecause of her age a id  

becawc she complained of age disciinhiation. The record contains substantial evidence that defendant's 

stated reasoii for f h i g  plaintiff was a pretext lor illegal discruiination aid retaliation. 

The direct evidencc of the Bank's discriminatory intent includes a banage of derogatory remarks 

directed at lier by her niancgers, including being referred to as "too' old," "ati old bat," "sinelling l k  an old 

person." Following her transfer to the Street branch, both Coppola and Kospoiid began directing 

derogalory convneiils to plaintiff concerning her age. Plaintiff testified: 

A. I was called old and told that m y  clothes smelled, m y  coat smelled. I made too much noise 
wheii 1 walkcd. I couldn't do-tliat I was old bat. I got cold like an old lady becaw I wore a fur 
coat. They commented you get cold like an old lady. . . . 

Q, When did she make each of the comments- 
A. 1 don't remember wlien. 
Q, -That you told iiie about. 
A. I don't reiveinbcr when. They were made a lot. You know a lot. 

Q. How many ol'these cormneiits were made? 
A. I don't how many. Quite a few, it was happelling quite a lot. 
(Plaintiff EBT, pp. 20-24) 

+++++ 

***** 

Such derogatoiy references to plaintifl's age constitute direct evidence of age disciiiination and 

' The Court notes that defendant did not submit a memorandum of law in support of its motion. 
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raise geiiuine issues o l  material fkt for trial. 

Additional proof establishes that plaintiffs termination was illegal. The Bank managers 

contradicted each other as to who made the decision to fire plaintiff. Linda Migliorisi, Vice President of 

Humcan Resource manager for the Bank, testified that she did not participate in the terminatioii decisioii but 

rather was only asked to review the decision after it was made by plaintiffs supervisors. However, 

plaiiitiWs direct supervisor, Coppola, testified that the directive to terminate plaintiff came G-om Linda 

Migliorisi. Xis clrlssic itlslwce of pointing of fingers at one another and attempt by plaintiff’s managers 

to distant thenisclves fioin the illegal firing raise genuine issues of material 6ct  concenling defeiidait’s 

motivation for the firing. Also, the decision makers implausibly dciiied knowledge of plaintiff’s 

internal agc discrimination coiiiplairit while she was still employed, denials thal are expressly contradicted 

by docLuiientary proof Coppola testified that she fmt learned that plaintiff made a discrimination 

complaint hi “Iatc 2007,” froiii “Linda Migliorisi,” after plaintiff leA the employ ofthe Rank. However, 

Coppola wnceded at lier deposition tliat she received a letter written by plaintiff during plaintiffs 

employment, wherein plaintiff‘ writes that she “is increasingly concerned that shc may be the target of age 

disciiiiinatitinn ” To maintain her credibility, Coppola testified that she did not understand plaintiff to be 

cotnplaiiiiiig of age discrimination. Coppola‘s testimony is also contradicted by the following ernail 

written by lier iti Pebniary 2006: L L  . . . Additionally, il may be seen by her as ,anoilier example of 

(perceived discrzlniiiatioii).” Coppla’s obvioufily perjurious testimony regarding a ccntral issue in 

contention raises a genuine issue of material fact warranting a &I. 

Further, the failure of plaintiffs managers to coiimmicate with her regarding lier age complaint 

or their LLcoiiceriis’’ regarding her appearance belies their claim that the purpose of the counseling 

memomnda w a  to improve Iia peilbrniance rather than set her tip for discharge. With respect to the 

counseling meiiiora~id~ plaintiff asserts that the November 2005 Counseling Memolandurn, which was 
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never provided to her, was rcad aloud to her in a meeting attended by Coppola, Rospond, and James Buck 

who was, in hmi, their sutpervisor. The meeting was intended to make plaintii’fs work life more difficult, 

and ultiniakly set her up for teimitiatioii. The November 2005 Follow-up MeinorLmdwii was hostile and 

designed to create a paper trail, and was a further effort to pressure and degmde her. The J a m x y  17, 2006 

Second Mernomdum was false, tiusleading, aid designed not to miusel but to create a paper trail. 

Numerous dispaaging remarks were directed at plaintiff that implicitly referenced her age <and were 

inteiided to h~imiliate her aid make her workplace uncomfortable for her. Fiuther, instead of 

hvestigati ng plainlii’i’s Complaint Lxtler, Linda Migliorisi, in an eiyort lo conceal wrongdoing rather than 

explore the truth, never coiiducted an investigation into plaintiff s complaint. ttlstead, managers of the 

BLmk threalencd to discipline plaintiff for insisting on her attorney being present for a meeting about her 

age complaint, aid exclimgcd emails regarding their concern over plaintiff’s smelly overcoat: 

But also consider tlie coilsequeiices of letting her coat remain unkempt . , . 
Eveiy coat slic wears to office has the same odor emanating from it. 

No one ever conhunted plaititiff coiicening any of tliese coiiccnls or raised them during 

plaintif s cleven years of employment. Indeed, the aforemeiitioned internal email highlighted plaintiffs 

mamger’s awareness lhat their “concei7u” potentially raised discrimination issues. hi employer truly 

interested in having plaititiff succeed would at least speak to her regarding that type or employment 

concern. Although plaintiff requested a copy of the Noveintwr 2005 Counseling Memorandum, the bank 

refilsed to provide her with such a copy. Accorduig to Coppola’s deposition testimony, “kl~mian 

Resources” instructed him not to provide plaintiff with a copy of the Counseling Memorandum, a 

document that purportedly was generated to give her guidance on how to improve. Fuidier, the Bank 

chose not to speak with her regxding purported issues of her appearance and hygiene dcspite the fact that 

they were impitant enough to wmmt back and foitli coiixiiwucatiom between tlie managers. This is not 
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the conduct of an employer interested in promoting a long tenn tenure of employment for plaintiff at the 

Balk. 

Furtlier, the Bank’s failure to provide iiotes tlmt Linda Migliorisi conceded she created about 

certain q e c t s  of plaiiitiffs workplace conduct entitles the plaintiff‘ to a missing document instruction. 

Migliorisi testilied hat  she prepared documentation “that would be needed for the content in a counselllig 

iiicniomdiuii” “to have sometling to refcr back to.” Plaintiff repeatedly deinanded production of the 

notes. When the notes were not provided, plaintiff inadc a motion to coinpel their production. The court 

ordered that the “Notes referrcd to in the motion” be provided within two weeks of the date oftlis order. 

I-lowever, the notes were never produced, and plahtiiIf is now entitled to an adverse dereiice which by 

itself raises genuine issues of material fact for trial. 

Strong public policy coixidemtions dictate a broad application o l  the Human Rights Law‘s 

protections, which should be inteiprcted libelally to achieve their intended purpose. ‘II-ILE, as genuinc 

issues or inaterial fact exist concerning whether plaintiffs termination was motivated becaw of her age 

and because she complained of age discritmhation, surmnary judgment must be denied. 

Reply 

Plr-lintiB‘ failed to demonstrate that fachd issues exists as to (a) whether she wils satisfactorily 

prloniing her job aid (b) whether her lennhatioii occurred wider circiunshices giving rise to ai 

iifercnce of disciiiiiination. Plaintiff also failed to deiiioiistrate that a fachid issue exists as her claim for 

retaliation. 

As to the alleged derogaloiy coiimieiits, first, such “statemelits” were never the subject of any 

conmimicatioil to liiuna~i resources or plaintiffs department head. Second, at her deposition, plaintiff 

had no recollection of the date or time of any such stateineiit, except tliat it occurred approximatcly one 

year prior to her termination of eniployiiieiit. She admittedly did nothiiig as a resdt. Third, even if true, 
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such ai isolated incident made remotely from termination of employnieiit does not as a matter of law 

support ai age discrimination claim. 

Plaititii’fs assertion that all o r h e  coutnseling inemoranda were falsc lacks nieiit. At her 

deposition, plaintiff professed no recollection ;ts to most of the incidents reflected hi the meinorandmi. In 

light of the unequivocal statements by the Bank’s oflicers as to plaintiffs non-perfoimance, her failure to 

recollect does iiot raise a triable issue of fact. 

Nor did die Bank act in bad faith by failing to provide plaiiitifiwith a copy ofthe initial 

Counseling MeimorandLuii. PlaiiitifT was coiicededly supplied with a meinor-mdiuii detailing die needed 

areas of improvement arid requesting lier help in fashioning a plan for lier iniprovement. The 

nieiiioranilldwn was concededly discussed with plaintiff arid plaintiff signed it. ‘ h e  counscliiig 

memormda are discussed and not disseminated pcr Bank policy. Plaintiff failed to cooperate in 

improving her own prfomiance iuitil faced with disciplincuy action. As a result, no triable factual issue 

exists. 

The Bank asserts that plaintiffs Coinplaint Letter wm not a coiiiplaiiit as to age discrinination. 

Plaintiffs purported “coinplaint” consisted solely of a statcinent that she “may be the target of age 

discrimination.” ‘llie only “incident” cited was a iiianagement instruction to prepare a competeiit and 

relevant responsc to a counseling memorandum wlicli plaintiff signed - a requirement plainly unrelated to 

age. 

Assiunhg, that the Coiiiplaint Letter is deemed to be a “coinplaint,” it nevertheless should not be 

treated as such. It is undisputed h t  plaintiff failed to provide my specifics at any time piior to discovery 

u i  this action, mid refked to iiieet with the Bank’s Iiumian resources department in fiutheimce of an 

investigation. PlaintifYs remon for the refusal, i . ~ .  , to attend with cowsel, was not a valid reason for 

plaintiff’s failuirc to cooperate in the investigation. Indeed, plaintii’f concedes in her coiiiplaht in this 
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action that she had no right to insist on the presence of counsel. Such lack of cooperation was plainly 

instibordhate aid properly resulted in closure of investigation. Because of plaintiffs failure to make a 

tnie coinplaitit o l  age discrimination and cooperate with an investigation there is no hiable issue of fact as 

to the i i i L ~ i g  of a complaint. 

Further, tlic Bank argues that it did not fail to investigate plaintiffs age discrimiiiation 

“complaint.” The Baik made several efforts to attempt to investigate. It was only plaintiffs 

intransigence that prevented such investigation. Had plaintiky revedld to hunian resources the details she 

now asserts, an investigation could have been had. Plaintiffs rcfisal to cooperate in the investigation 

warnits a strong adverse inference against her. 

FLu-thcr, no fachd issue exists as to who made the termination dccision. As shown in moving 

afidavitq, thc dccisioii was that of a group in which several officers had input. And, regardless of who had 

the ultimate authority, the decision was taken aid it rested on sound non-performance grounds, as detailed 

in tlie documentation. And, thcre is also no causal nexus betwccn the xguablc ‘koimplaint” and the 

adverse acts by the Bank, six months thereafter. 

Nor does thc Bank’s alleged failwe to counsel plaintiff as to her personal behavior raise an 

iidkrence of age discrimination. The fact that the plaintiff exhibited poor personal hygiene and eating 

habits was deteiniined to be irrelevant to her non-performance and, therefore, not raised. Asstuning that 

plaintifl’s hygiene aid persoiial habits did iilfluence the decision to terminate her employment, then 

such tenniiiation would plainly not be age related. Thus, no triable issue of fact is raised. 

Finally, tlie alleged iiicoiisisteiicies in Coppola’s deposition do not create a triable issue of hct. 

Wlicther Coppola viewed tlie lettcr of J;inu;ily 26,2006 as an achial coinplaint as to age discniiination 

is ii-relevmt. Second, Coppola clearly explained her view that the Coiiiplaiiit Letter was iiot necessarily 

a complaint. Coppola’s subsequent e-mail of Febniary 23,2006 is iiot to the contrary, since it only 
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reflects her perceptioii of plaintiffs views a full month later. 

Accordingly, there is no triable issue of fact as to the vast majority of plaintiffs performaice 

deficicncies wcwantiiig waning and terniination of employment. LJnder these circumstances, sumtnary 

judgment is waranted as a non-discriininatory reason for termination exists. 

As to the discovery issue, plaintiffs counsel was advised that Migliorisi conducted a search for 

such notes aid it appeared that such notes did not exist. 

Analysis 

Where ;I defendant is the proponent of a niotion for summary judgment, the defendmit must 

establish that the “cause of action . . . has no merit” (CPLR 8 3212[b]), suflicienl to wmanl the court as 

a matter of law to direct judgment in l i s  or her favor (&ish v S/. Chire‘s H o q ,  82 NY2d 738, 739 

[ 19931; Winepwd v New Y w k  Univ. Md C.‘~T., 64 NY2d 85 1, 853 [ 19851; Wrighr v N d a n u l  

Arni/.senient.r, hc . ,  2003 N.Y. Slip Op. 51390w) [NY Sup Ct 20031). This standard requires that the 

proponent ol‘ a motion [or sunmlary judgment make a prima+ fucie showing of entitlement to judgment 

as a matter of law, by advancing sufficient “evidentiary proof in admissible forni” to demonstrate the 

absence of-my iiiaterial issues of fact (Winegrad v New Ynrk Univ. Med Ctr., 64 NY2d 85 1, 853 

[ 19851; Zuckcrmm v Cily of’New York, 49 NY2d 557, 562 [1980]; Silverninn u Perlhinder, 307 AD2d 

230, 762 NYS2d 386 [ 1 ‘‘ Dept 2003 1; Thonzus u Holzherg, 300 AD2d 10, 1 1,75 1 NYS2d 433,434 [ 1 ’‘ 

Dept 7,0021). Thus, the motion milst be supported “by afiidavit [from a person having knowledge of the 

facts], by a copy olthe pleadings and by other available proof, such a depositions” (CPLR 5 3212[b]). 

On a defendant’s iiiotioii for suiillnLary judgment, the evidence should be liberally coilstrued in a light 

most favorable to the plaintiff (K~ssc lm~m v Lever Hozrse Resf,,  29 AD3d 302, 8 16 NYS2d 13 [ 1“ Dept 

20061 ciling G o l h i m  v Mctropolitrm L!fe h s .  Co., 13 AD3d 289, 290, 788 NYS2d 25 [l” Dept 20041). 

Alternatively, to defeat a motion for summary judgment, the opposing party must show facts 
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sufficient to require a trial of any issue offact (CPLR §3212[b]). Thus, where the proponent of die 

iiiotion ~iiakes aprinia fiicie showing of entitlement to summuy judpient, tlie burden slifis to the party 

opposiiig the motion to demonstrate by admissible evidence the existence of a fachid issue requiring a 

trial of h e  action, or to tender an acceptable excuse for his or her failure to do so (Vermette v Kenworlh 

Trzrck C‘o , 68 NY2d 714, 71 7 [ I  9861; Zuckermcin v City o fNew York supra at 560, 562; Forresl v 

./mi.sh G d d f o r  [hr Blind, 309 hD2d 546, 765 NYS2d 326 [ 1’‘ Dept 20031). Like the proponent ofthe 

motion, the party opposing the motion must set forth evidentiary proof in admissible form in suppofl of 

lis or her claiiii that iiiateiial triable issues of fact exist (Zicckermcm, supru at 562). Opponeiit “must 

assemble ,and lay bare [its] affmiative proof to demonstrate that genuine issues offact exist” and “the 

issue must be shown to be real, not fcigned since a sham or frivolous issue will not preclude summary 

relief’ (Kornjdd v NHX ‘l’cchnologic.r, lnc ,93 AD2d 772 [ 1 st Dept 19831, nfd, 62 NY2d 686 [ 19841). 

The standards for recovery under New York State Human kghts  Law (“NYSHRL”) and New 

York City Human Rights Law (“NYCHFL”) are in accord with Federal standards under titlc VI1 of the 

Civil Rights Act of* 1964 (42 U.S.C. 5 2000e el sey.) (Ferrmle v Am. Lztng A s m ,  90 NY2d 623,629, 

665 NYS2d 25 [ 19771 c i h g  Muller oflavenick & Huines v New Y’urk Skife Div qf-Hirrnnn Rights, 88 

NY2d 734,738,650 NYS2d 76; see also Hmncr v New Y w k  Hold Trudes C‘uuncil, 18 Misc 3d 436, 

85 1 NYS2d 8 1 X [Sup Ct New York County 20071 [noting New York City Council policy that 

NYCHRL is to be liberally and independently construed with the aim of iiiakiiig it more protective than 

its federal (Title VI1 of the Civil Rights Act of 1964) or state (Executive L. $ 290 et bey.) counterparts, 

and that such other hiiiiiati rights laws “should nicrely serve m a base for thc NYC‘HRL, not its ceiling”; 

however, %s the NYCHRL aid federal Title VI1 address the sarne type of discrimination, are textually 

similar, mid employ the s u m  staiidxds of recovery, New York courts . . . continuc to attempt[] to 

resolve fcdcral, state, and city employment discrimination claims consistently with McDonnell Douglm 
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C’orp.’’]). Thus, on a claim of discrimination, plaintiff has the initial burden to prove by a 

preponderance 01. the evidence a primn-fiicie case of discriniiiiation (Ferrante v Am. Lung A s m ,  szp-ci, 

ciling Tcxcrs D q f .  qfC’umnzzaiity ,4Jhir.s v Burdine, 450 US 248, 252-253, 101 SCt 1089, 1093-1 094; 

Mcl_>onml1 ~ _ > o z d j $ ~ ~ s  (:‘or/?. 17 Green, 41 1 US 792, 802, 93 SCt 18 17, 1824 [ 19731). To slipport aprinicr 

, f c ~ i e  case o l  age disciiniination under N Y  SI-IRL and NYCIN, ,  plaintiff must dcmoiistratc that (1 ) she 

is a member of the class protectcd by the statute; (2) she was actively or comtnictively disclmged; (3) 

slic was qdif ied to hold the position from which she was terminated; and (4) the discharge occuired 

under circiiiiistances giving iise to an inference of age discrimination (see Ferwnte v Am. Lung Assn., 

, s ipw; Holrz 11 Rockq2ller R Co., 258 F3d 42, 74-77 [2d Cir 20011). “By making out tlus ‘minimal’ 

prirna,fbcie case, . . . the plaintiff ‘creates a presumption that the employer unlawfhlly discriminated,’ 

and thus places the burden of production on the employer to proffer a nondiscriminatory reason for its 

action” (Hollz 1’ HockL.fL;ller & C‘u., szpru at 77). Therefore, once plaintiff makes her primcr,fiicie 

showing, the burden of going forward shifts to defendant to demonstrate a valid business reason for the 

adverse action (s’cc b’wrcintc v An?. Ltnzg ALssn., suprcr at 629). If such a reason is shown, then plaintiff 

bears the burden of demonstrating tl~ltl age discrimination was the real reason for the adverse action 

(McDonnrll D o u g h  c‘orp. v Green., suprci). 

However, since the defendant Bank is the movant, and must conclusively demonstrate its 

entitlement to judgment as a matter of law, the Bank must show that plaintiff does not have a priniir 

, f k i e  case, or, failing that, the Bank must offer a non-discriminatory reasoii for the alleged adverse 

action (see Hmna \I New York Hotel Trirdes Council, 18 Misc 3d 436 , s i p v ) .  The burden would then 

shift back to plaiiitiff to defeat the niotioii for summary judgment by showing that there is a material 

issue or hct (i) as to whether the Bank’s aserted reason for the alleged national origin discrimination is 

false or unworthy of belief, and (ii) that it is more likely than not that plaintiffs age was the real reason 
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for tlie discrimination (,see Hmnn v New York Hotel Trades Council, 18 Misc 3d 436, stipnr). 

It is undisputed that plaintiff falls w i t h  a protected class and that she was terminated. At issue 

is whether she was qualified to hold the position from wlich she was terminated and that her discharge 

occuui*ed under circumstances giving iise to an iilfercnce of age discrimination. 

Defendant’s submissions indicate that plaintiff was advised of her poor work perforniance, was 

given perhinaice goals and expectations in November 2005, and was given two weeks lo create an 

Aclion Plan to improve her performance. When plaintiff failed to provide her Action Plan, plaintiff was 

given a follow-up memorandum detailing the Bank’s expectations and requirements of the plaintiff. 

Whcii plaintiff still failed to provide her Action PILm, plaintiffs maiiagers mct with her in J Z U I L I ~ ~ ~  2006, 

urging that she provide her Action Plan; plaintiff was given until Janu,Uy 27, 2006 to provide her Action 

Plan. According to defendant’s submissions, plaintiffs performance had iiot improved by this time. 

Yet, iiistead of submitting her Action Plan, plaintiff complained about being tlie ‘Ylie target of age 

discrimination.” Thereafter, plaintiff refused to be interviewed in the absence of an attorney, and the 

B d  wanied that the investigation would be closed unless plaintiff cooperated. In March 2006, instead 

of closing the investigation, tlie Bank continued to pursue plaintiffs cooperation with the investigation, 

and gave plaintiff additional tiiiie to submil her Action Plan. Plaintiffs continued failure to submit her 

Activii Plan lo address the Bank’s iiitial’s performance concerns, and her refusal to cooperate with the 

initial stages of tlic Hank’s investigation into the complaint oi‘age discrimination, support the Bank’s 

position that plaintiff was iiisubordinate and that plaintiff failed to meet the Bank’s peifoiiiiance 

standards. Thus, by the time plaintiff received her performance review in March 2006, the Bank had 

sufficient basis to givc plaintiff an unsatisfactory performance review. The record also indicates that 

there was suf‘ficient support for the Bank’s conclusion that plaintiff lacked time management skills, and 

was lacking in product knowledge and iii her ability to prioritize assibmients. The memoranda do not, 
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on their face, indicate any improper discriminatory intent, aid provide a non-discriminatory reason for 

plaintiffs teiiiiination. Therefore, the Bank’s subinissions indicate that plaintiff was not qualified to 

hold the position horn wlicli slic was teiminated and that there was a non-discriminatory reason for 

pl aint iff s discharge . 

However, in opposition, plaintiff submitted sufficient evidence honi which a jury may 

conclude hat  thc Rank’s treatment olplaiiitiff, lrom the time she came under the supervision of 

Coppola arid Rospond, was improperly motivated by plaintiffs age. 

Thc record niiist be exaniined as a whole in order to ascertain whether, in light of all the 

circumstances, the evideiice supports a finding of such ‘‘intent’’ to discriminate (Sugg v Arncricun 

Airlines, Inc., 193 AD2d 153, 603 NYS2d 2 1 [ 1 ’‘ Dept 19931 ciling (’ity oj’Schencct~rr~~ v Skit(> Div. o f  

Hiimcm Xi&.\, 37 NY2d 421,427, 373 NYS2d 59 [ I  9751). 

hi  h4ih.s v Norih Genercrl Hosp (998 F Supp 377 [SDNY 19981)’ the court dciued the branch of 

deikndants’ niotioii for summary judgniciit to dismiss plaiiitiff s age discrimination claim. Plaintiffs 

perfoiinmce reviews Cor the years 199 1 - 1994 demonstrated that plaintiff, a Nursing Care Coordinator, 

had perlomimce issues coiicenling the timely submission of reports, although she otherwise had 

favorable write-ups. Yet, plaintiffs 1994 evaluation, the year she was fired, “was, for the most part, 

hvorable.” “From March 1994 until plaintiff was fired on December 16, 1994, she received 

approximately eight written wanlings concerning late reports as well as probleiiis on her floor with 

patient care, including one datcd December 16, 1994-the day plaintiff was fircd.” Yet, the court noted: ‘L. 

. . Because an employer’s ‘intent and state of mind are implicated’ . . . ‘direct, smolung gun, evidence 

of disciiiiiiiiation is rarely available’ , , , Courts must be niindful that ‘clever men may easily conceal. 

lheir motivations. . . .”’ (Id, at 384). The court held that although there was strong evidence that 

defendants did not discriminate 011 any basis, there was sufficient evidence froiii whch a jiuy could 
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coiiclude that plaintiffs discharge was based at least in part on plaintiffs age. According to the court, 

the evidence included: discriiiiinatory remarks made by plaintiffs supervisor, even though plaintiff did 

not remember exactly when they were made in 199 1 and 1992, two years before she was fired; the 

amdavits of the three foinier eiiiployees attesting to the claim that older employees were being forced to 

resign or retire; plaintifi’s supervisor’s purported harsh treatment of plaintifc plaintiffs manager’s effort 

to pad plaintiff’s file with negative references to her perf’omance; and the severe decision to fire, rather 

than demote or discipline in soiiie other less severe fashion, a 55-year old eniployce with 25 ycars of 

service who was rccciviiig satisfactory or better ratings in most categories on her evaluations, “when 

other [Nursing Care Coordinators] who were also remiss in submitting reports on time were not fired.” 

Since a .juiy could reasonably conclude that, more likely than not, plaintiff was dismissed at 1cz-t in part 

became of her age, suiniiiary disinissal of plaintiffs age discrimination claim was denied. 

Here, the record contains evidence that plaintiffs manager’s made explicit, derogatoiy 

references to plaintiffs age. Plaintiff testified that Coppola and Rospond, who issued plaintiff the 

memoranda wlicli ultimately gave rise to plaintif’f’s termination, repeatedly called her “too old,” 

referred to licr ;ts an “old bat,” a id  told plaintiff that she “got cold like aii old lady.” Such direct 

evidence of age discriiiiiiiatioii raises a genuine issues of material fact for trial (Levin v Amilysis & 

Technalogv, Znc., 960 E’ 2d 3 I4 [2d Cir 19921 [reversing grant of sunlmary judgment on plaintiff’s age 

discrimination claim, where plaintiff alleged that lis supervisors madc specific derogatory references to 

his agc]; see, Schi-eihcr v Worlu’co, LLC’, 324 F Supp 2d 512 [DCNY 20041 [holding that verbal 

comments by plaiiitilYs manager’s about plaintiffs age constituted evidence of age discr-imination]). 

That such derorgatoiy “statements” were never the subject of any communication to human 

resources 01. “plaintif s departiiient head” is inconsequential; according to plaiiitii€, the statemiits were 

repeatedly made by plaiiitifl’s iiiuiiediatc supervisors, Rospond a i d  Coppola, who in hu-n issued the 
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memoranda giving iise to plaintiffs termination; filrther, Linda Migliorisi testified that the decision to 

terminate the plainlil’f was made by Respond and Coppola. Under such circumstances, it cannot be said 

that such comrncnts constihite “an isolated incident made remotely fiom Iplaiiitiil’s] a teniiination” a id  

insufficient to siipport an age discriiiiinatioii claim, as defendant argues. Further, that plaintiff had no 

recollection of the date or time of any such statement, cxcept that it occurred approximately one year 

prior lo her teiiiiinatioii of employmelit, is also inconsequential for purposes of lhis suinniary judgment 

niotioii (.we Miles v Norlh Grnmrl IIosp., 998 F Supp 377, s~pnr).  

It is iindisputed that plaintifl‘worlced at the Bank for more than 10 years, mid that lier 

perf’orniiuice evaluations indicate that she received uizifornily positive perfomlance evaluations for her 

entire career at the Bank. It is also undisputed that plaintilT enjoyed positive perfoniiance evaluations 

until Rospoiid and Coppola, who allegedly made tlie derogatory, age-related coiments, beccmie 

plaintiff’s inmediate supervisors. 

Further, plaintiff set forth sufficient evidence from which a jury may conclude that the Bank’s 

purported reason for her terniination is unworthy of belief. Plaintiff points out hat  Linda Migliorisi of 

Human Resources testified that the decision to terminate plaintiff was made by plaintill’s supervisors 

and that she w a  only asked to review the detemiination. However, Coppola and Respond testified that 

Liiida Miglioiisi aid tlie Human Resources made the detennination to leniiiiiate the plaintiiT. 

As to her claiiii ol‘retaliatoiy discrimination, plaintiff must show that (1 she was engaged in 

protecled aclivity, (2) her eiiiployer was aware that she participated in such activity, (3) she suffered an 

adverse employment action based upon her activity, and (4) there is a causal connection between the 

protected activity and tlie adverse action (Gallo 11 Alitulin-lince Acrec Itulicine-Socic.to p r  Azinni, 5 85 F 

Supp 2d 520 LSDNY 20081). “The causal connection needed for proof of a retaliation claim “‘can be 

established indirectly by showing tliat the protected activity w& closely followed in time by the adverse 
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action” (CIfiu v GE, 252 F3d 205,217 [2d Cir 20011 quoting Reed v Lm~rcncc & Co., 95 F3d 1170, 

1 178 [1996], qzio[ing Mmoharim v C,’olaimbiu Univ. Coll. oJ‘Physicims & S‘z,irgeons, 842 F2d 590, 593 

[ 19883). 

Although plaintif s Complaint Leller did not provide specifics, plaiiitiff expressly stated that 

she believed she was the subject of age discrirninalion, and the Bank responded by beginning to 

undertake an investigation into her complaint, The Bank’s claim that plaintiffs Letter Complaint w a  

not a complaint of discrimination is belied by the actions it sought lo underlake in respoilse to the 

Complaiiit Lcttcr. Therefore, it cmmot be said that plaintiff did not engage in protected activity. 

Fwther, an issue of fact exists as to whether plaintiffs supervisor’s were aware of plaintiffs Ltter 

Complaiiit. At her deposition, Coppola conceded that she received a copy of plaintiff-’ s Complaint 

Letter while plaintiKwas still employed at the Bank. Although Coppola testified that she did not 

tuidcrstmd plaintiiT to be complaining or age discrimhialion, Coppola drafted an eiiiail in February 

2006, one inontli after receiving plaintiff’s Complaint Letter, wherein she refers to “another exaniple of 

(perceived) discrimination.” Plaintiff was terminated subsequent to her filing of her Complaint Letter. 

hi light of the issues of fact as to whether plaintiffs termination was based in part on her age 

andor her filing of the Letter Complaint, dismissal of plaintiffs retaliation claim is also urnwarranled 

(Dudson 11 C’DS Broudccrsfing Inc., 2004 WL 133623 1 [SDNY 20041 citing Trioh v Snow, 305 I: SLpp 

2d 264,27 1 [EDNY 20041 [retaliation c h i n  “contain[s] disputed issues of material fact, namely, 

whether [supcrvisor] King’s actions were done in retaliation for Plaintiff’s EEO coniplai nts or because 

thc Plaintif’f’ was an iiiisatisfactoiy employee,” including conf-licting testiniony between plaiiiliffs 

supervisors. “King alleges that he removed the Plaintiff , , , because [another supervisor] Weaver told 

l im that the Plaintiff was ‘not working out,’ . . . Weaver, however, does not recall tlis conversation 
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and stated that tlie Plaintiff was doing a ‘satisfactory job”’]; Ilernwdez v Kdwood Co, , 2003 WL 

22309326 at 21 [SDNY 2003][“A material issue of fact does exist as to whether insubordination and 

poor perforriimcc on tlie pcart of Plaintiff were the real grounds for tlie firing or whether Plaintiffs 

discharge was actually retaliatory. Thus, tlie Court concludes that a rational jwy could find that 

Defendants’ staled ralionale is a pretext for retaliation.”]; Spiegkr v Isrid Discount Bunk, 2003 WL 

2 1488040 at 13 [SDNY 20031 [“Because material issues of fact regarding the cause aid tiniing of 

blaintiff s supcwisor’s] decision to fire blaintiff] remain,” and because plaintiff has established a prima 

facie case of retaliation, plaintifl’s “retaliation claims must be resolved at ttial”]; Shannon v Firemnn!v 

Fzmd Ins. Co., 156 F Supp2d 279, 291 [SDNY 2001][“Nulnerous courts have stated that ‘a plaintiff 

m y  establish pretext and thereby successfully oppose summary j u d p e n l  . . . by demoiistrat[iiig] 

weakncsscs, implausibilities, inconsistencies, or contradictions in the employer’s proffered legitimate, 

non-discriiiiiiialoiy reason for its action.’ Althougli [defendant] argues that at most, the discrepancies in 

its explanations for [plaiiitiff’s] termination create a weak issue of fact as to whether [defendant’s] 

proffered reason for leniiination was untrue, this evidence may bc used by the jury to inter pretext”]; 

Shin v ITOCHU Int ’1, Inc., 1998 WL 474 1 98 at 5 6  [SDNY 1998][Based 011 evidence that “calls into 

question [defendant’s] assertion ofthe timing of the termination decision . . . a reasonable juror could 

iilrer that [defendant’s] explanation [for plaintiffs teniiination] is pretextual.” Fwtheniiore, plaintiff 

“had twice complained of ‘ discriiiiiiiation’ prior to the termination decision, and may have been viewed 

as a repeat ‘complainer.’ Plaintiff, therefore has satisfied her burden of demonstrating that the 

proficred rcasoii for her termination was pretextual”]). 

Flirther, contraiy to the Bank’s contentions, it cannot be said, a a matter of law that no causal 

nexus exists bctweeii the alleged coilmielits made by plaintiffs immediate supervisors, Coppola and 

Rospond, and the treatment she received by these s ~ i i e  supervisors, aid her ultimate teniiination, baed 
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in part oil the actions undertaken by Coppola and Rospond. 

As to plaintiffs request for an order directing a inissing document instruction, the plaintiff is 

directed to move such rclief before the trial judge. Although Mnntelli v New York Ci/y Healfh mu' 

fkospildy C'orp (276 AD2d 373, 714 NYS2d 64 [ 1 'I Dept 2000]), to which plaintiff cites, held that a 

inissing document charge was propcr, since plaintiff's: adduced evidence that tlie fetal monitoring strips 

at issue existed arid Iiad bccn in defendant's control, and defendant advanced no adequate explanation 

for their nonproduction, the iinderlying inissing document charge was made at the time of trial by thc 

"trial couit" a id  here, h e  Bank iiidicatcs that a search for the notes generated by Linda Miglioiisi 

produccd no resulls. Therefore, plaintiffs request for a missing docunicnt charge is denied, at this 

juncture, without prcjudice to renew at the time of trial. 

Concl usi 011 

Based on the foregoing, it is hereby 

ORDERED that the motion by defendant Noith Fork Bank for sumnayjudgment dismissing 

the complaint is denied; and it is fiii-ther 

ORDERED that plaintiff's request for a inissing document charge is denied, at this juncture, 

witliout prejudice to renew at the time of trial; and it is further 

ORDERED that defendant sewe a copy of this order with notice of entry upon all pcuties witlin 

20 days of entry. 

This constitutes the decision and order ofthe Court. 

Hon. Carol Robinson Mmead, J.S.C. 

- ,  --- 

Dated: Fc bniay 1 7,2009 
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