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SUPREME COURT OlIF TIIE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 8
e x
In the Matter of the Application of
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SHATER, J.:

Petitioner pro ge, Joann Zerillo, secks a judgment pursuant
to CPLR Article 78 vacating respondent New York City Housing
Authority’s determination, dated April 16, 2008, which sustained
chargoes of fraud in connection with her participation in a
Scctlon 8 houging program, and determined that she was not
entitled to a Section 8 rent subsidy. The petition is hereby
transferred pursuant to CPLR 7804 (g) to the Appellate Division,
FirsL Department, [or disposilion, since it involves the question
of whether Lhe determination which wasg made after an evidentiary

hearing was supported by substantial evidence (CPLR 7803 (4)).
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Zerillo was a recipient of a United States Department of
Housing and Urban Development Section 8 housing subsidy
administered by respondent. NAg a result of a tip, investigations
were commenced by New York City’s Department of Investigation and
by the Social Security Administration’s Office of the Insgpeclor
General that led to the filing of an Augqusl 20, 2004 federal
criminal complaint against Zerillo. In that complaint, she was
charged with unlawfully obtaining in excess of $41,000 in
Supplemental Security Income (SSI) and in cxcess of 533,000 in
Section 8 subgidies, and with falsifying income affidavits that
she had provided to respondent to obtain her housing subsidy. Tn
essence, she was charged with obtaining $SI while claiming to he
disabled and unable to work at a time when sghe was in fact
employed under a different name, using another Social Security
number. In addition, as to the Section 8 subsidy, she was
charged with failing to inform regpondent that she was employed
and thal her son, who was also employed, lived with her, and with
providing respondent with false documents in that regard.

Shortly after the filing of that complaint, respondent
notified Zerillo Lhat she would be receiving a Notice of
Termination of her Section 8 subsidy because she had commilLed
fraud. In particular it was claimed that she had willfully

misstated or concealed on affidavits of income, which she had

gubmitted in August 2000 and 2001, her family composition and
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income. She was advised that she could request an informal
conference or a hearing in connection with the impending
termination of her benefits, but Zerillo did not respond, on
advice of her counsel in the criminal proceeding. Ultimatcly,
respondoent terminated the Scction 8 gubsidy on Deccuber 31, 2004.
On February 7, 2005 Zerillo pled guillty to the charges set forth
in the criminal complaint, but limited to the pecriod of the five
prior years because of perceived statute of limitations ilssues.
She was sentenced Lo time gerved and was required Lo make
reatitution of the monies fraudulently oblained.

In June 2007, Zerillo wrote to her criminal defense attorncy
requesling that he write Lo regpondent advising it of why she
(Zerillo) had not responded in connection with the Section 8
subgidy termination. Counsel then wrole to respondent,
explaining that he had advised Zerillo that her making any
gtatements in connection with Lhe termination of her subsidy
might negatively impact her criminal case. Respondent then,
despite Zerillo’sg untimely request, afforded her the opportunity
ot having a hearing and gave her additional time to obtain
counsgsel. She ultimately decided to proceed pro se at Lhe
hearing, which was held on the record on January 31, 2008.

Al the hecaring geveral investigators testified on behalf of
regpondent., and entercd into evidcnce were, among other things,

Lhe aoriminal complaint and judgment, Zerillo’s plea allocution,




and her income affidavits and tax returns. Zerillo gave limited
Cestimony, and instead chose to rely on a three page writiLen
stabtement as well as a few letters from medical providers as to
various maladies, lctters [rom friends and relatives attesting to
her good charactecr and correspondence f[rom the Social Security
Administration. In her written statcment Zerillo asked for
reconsiderabtion of the determination to terminate her subsidy “or
a pogsible amnesty,” recited the hardships of her life in an
attempt to explain her actions and asserted thalt she believed
that the termination of her subsidy was “double or triple
jeopardy.” Answer, cxh. V. Ag previously indicated, Zerillo
did not prevail at her hearing.

She now agceks Lo vacate the hearing officer’s detcrmination.
The petilion is quite unclear, asg are some other documentg that
are bound as a two-part cxhibit that appears to be in reply to
respondent.’s answering papers. However, as best as can be
deciphered, Zerillo secms to be Lrying to undercut her criminal
conviction. She again allegeg that Lhe termination of her
subsidy was “double/triple jeopardy,” maintains that some of the
allegations (evidently at the hearing) were “not true,” and
claims Lhat she had requested [rom respondernt an amnegly form at
some unspecificd Cime prior Lo her arrest on the criminal
chargesz, bult never received one. See Peltition. Thisg latter claim

appears not to have becen raised at the hearing. Specifically,
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while Zerillo’s written submigsion at the hearing indicated Lhat
she was seeking “possible amnesty,” there was no mention in that
submigssion that respondent had failed to act on a prior request
for an amnesty form. She also maintains in the instant
proceeding that Social Sccurity has rcinstated her despite the
felony conviction; =o, ghe urges that respondent should do
likewise with respecl to her Section 8 subsidy.

Respondent seccks an order dismissing the petition and claims
that ilts determination is supported by substantial evidence, Lthat
Zerillo cannot ¢laim thal she did not commit the underlying acts
since she pled guilty to them, that the penalty of termination
must be upheld since it was not disproportionate to Lhe of (ense,
thal the hardships of Zerillo’'s life do not serve as a mitigating
circumstance for her fraud sufficient to vacate the terminalion
of Zerillo’s subsidy and that vespondent’s alleged falilure to
provide Zerillo with an amnesty application, which she allegedly
requested, as claimed in her petition, ig unavailing.

This procceding is hercby transferred to the Appellate
Division, [First Department, since it involves the determination
of whelher the administrative finding after a hearing on the
record was supported by substantial evidence and whether the
penalty imposed was appropriate (See Matter of Bush v Mulligan,
57 AD3d 772 [2d Dept 2008]; Matter of Brown v Lannert, 272 AD2d

323 [2d Dept 2000]; Matler of Langton v Rutkoske, 2h2 AD2d 504

L1
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[2d Dept 1998]; Sanchez v Popolizio, 156 AD2d 210 [1% Dept
1989]) and since there are no objections within Lhe meaning of
CPLR 7804 (g) which could have terminalLed the entire proceeding
(See Matter of Slein v County of Rockland, 259 AD2d 552 [2d Dept
1999]; Alexander, Praclice Commentaries, McKinney’s Cons Laws of
NY, Book 7B, CPLR C7804:8, at 677-679).

Accordingly, 1t is

ORDERED that the application by petitioner, Joann Zerillo,
geeking to vacate and annul a determinatiorn by respondent, New
York City Housing Authority, is respectfully transferred to thce
Appellate Divigion, First Department, for disposition, pursuant
to CPLR 7804 (g). This proceeding involves an igsue as to
whether a determination wmade as a result of a hearing held, and
at which cvidence was taken, pursuant to direction of law, is, on
the entire rccord, supported by substantial evidence (CPLR 7803
(4)) .

The Clerk of Lhe Court is directed to transfer the file to
the Appcllate Division, First Department, upon service of a copy

of thig order with notice of entry,
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