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grounds of lack of standing and/or capacity to bring the subject action, aiid for failurc 10 

state a cause of action. Plaiiitiffs opposc tlic motion, which is denied for the reasons below. 

Bac kgroii nd 

Tlie ibllowiiig facts are based 011 the allegations in the coinplaitit arid tlic documentary 

evidence submittcd on tlic motion. 

Thc City is a iiiunicipal corporation organized and existing under the laws of the State 

of New York. Plaintiff, lhe Trustees of the Plumbers Local Union No. 1 Additional Security 

Benefit Fund (“Fund”), is an irrevocable trust cstablishcd to provide supplemental health, 

wellare aiid related benefits to eligible employees of various ciiiploycrs that agrcc to 

contributc a spcci iiicrl aiiiount to said Fund. 

On Octobcr 18, 2006, the City entercd into a written agreeiiieiit (“Union-City 

Agreement”) with Local Union No. 1 o l  the Uiiiled Association of Joiirneyiien and 

Apprentices of the Plumbing and Pipefitting Industry o r  tlic Uiiiled Slates and Canada 

(“Union”). Pursiiant to the Union-City Agreement, the City is obligated to contributc a 

specified amount to the Fund ibr each day worked by each persoii activcly employcd by the 
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City as a Plumber, Plumber’s Helper, Supcrvisor Plumber, Therniostat Repairer, Supervisor 

Thennostal Repairer, Pipe Caulkcr, or Tapper (hereinafter “Covcrcd Employccs”). 

P aragra p 11 2 (b ) o f t li e Un io 11 -City Agreeiiient pro v i dcs : 

It is hrther iiiiderstood and agreed by the parties to this 
[Unioii-Ci ty] Agreement, that such Fund will be held aiid 
iiiaiiagcd by tlic Tnistccs thereor, under the terms and 
provisiuiis ol‘a Dcclaratjoii o r  Trust, Trust Agreenienl or other 
iiistruineiil to which the Trustccs and tlic Union will be the 
partics. The Union hereby further agrees that nothing in said 
Decl ara t io 11 o I- Trust, Trust Agrccmcn t or other instruiii en1 shall 
bc inconsistent with or contradict any of the teriiis and 
provisions ol‘this Agreement. 

The provision of tlie Restated Trust Agreement o r  tlie Plumbers Local Union No. 1 Additionul 

Sccurity Benefit F~iiid (“Trust Agreement”) that is at issue here is Article V1, Section 6, as 

anicndcd elective October 7, 2003, which provides in relevant part: 

Regiilar, prompt and correct payment of amounts duc by 
individual Employers to this Fund is csseiitial €or thc 
inainteiiance of the Fund.. . .[P]aynients.. .arc due by the 
twentieth (20“’) day following the end of each calendar 
month.. . .The Trustees may assess liquidated damages against 
deliiiqucnt ciiiployer in the amount of twenty pcrccnt (20%) of 
the amount due if payineiit is not received by the due 
datc., ..The Trustces iiiay also rccliiire any delinquent employer 
to pay inturcst at a rate LIP tu 18‘K pcr annum, OH the amount 
duc from thc datc of dclinqucncy until  thc date olpaynieiit. 

The complaint allcgcs that during portions of 2007 aiid 2008, tlie City continuously 

failed to reinit contributions to the Fund until alicr tlic due date spccificd i i i  thc Tnist 

Agrcemcnt. As a I-csult, undcr the teriiis of the Trust Agreement, the ‘Crustees of the Fund 

assessed and denianded liquidated damages and interest against the City in the aiiioiint of 

$41 , I  8 1.60 and $6,350.95, respectively. The City refused to pay thcsc amounts. 
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The Fund then brought this action to compel the City to pay the interest and 

liquidated dar-nases due aiid owing under thc tciiiis of the Trust Agreeiiient. Thc coniplaint 

alleges that the Cily breached the Union-City Agrccmeiil by failing to remit contributions to 

tlic Fund iiiitil after the specified due dale, as specificd in the Trust Agreement, and by hiling 

lo pay the accrucd iritcrcst and liquidatcd damages. 

l‘he City now iiiovcs to dismiss thc complaint oii the grounds that the Fund is nol a 

signatory or an  intended third party beneficiary to the Union-City Agreement aiid thus lacks 

standing and/or capacity to briiig the subject action, and that tlic coniplaiiit fails to statc CI 

caiise of action as h e  

the T 111 s t A g l u m  c 11 t . 

Jnion-City Agreement docs not incorporate by reference the teims o r  

‘I‘he Clily fiirther argues that Article VI, Seclion 6, which pertains to the assessnicnt of 

liquidated daiiiages i n  the event of dclay, is unenlbrceable under paragraph 2(b) as the 

provision is inconsistent with aiid contradicts Paragraphs 4 and 5 of the Union-City 

Agreeinelit which provide, respcctively, that the City’s obligation to contribute to tlie Fuiid is 

liinited to per annum payments, and that the City will iiot be liable for delay in paymiit due 

10 the Union caused by aiiy action which is beyond the City’s control. 

The Fund opposes the City’s motion, arguing that as a trustee of an express trust i t  m a y  

sue in its own iiamc. The Fund further argues that since under tlic tcriiis of thc Union-City 

Agreement, tlie City’s perroliiiance is to be rendered directly to the Fund, i t  is an intendcd 

tliii-d pai-ty beneficiary of that Agreement, a id  thus has stailding to siie [or the City’s railure to 

comply with the Agreement. ‘I‘he Fund also contciids that siiicc tlic Union-City Agrcemcnt 

incorporates by reference the ternis of the Trust Agreeineiil, the City is obligatccl to pay 

interest and liquidakd damages undcr the provisions of the Trust Agreement and that such 
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provisioiis are not inconsisteiit with or coiitradictoiy to the provisions o l  tlie Union-City 

Agreement. 

Disc 11 s s i o 11 

Thc first issuc is whether thc Fund's Tnrstccs are propcr plaiiitiffs and have 

standing lo bring the subjecl :tclion. As the Fund is an express trust, the Trustees of the Fund 

Iiavc standing to bring this action in their own iianic. Banca Cornnicrcialc ltaliaiia Trust r o .  

v. Clarlcson, 274 N Y  09, 74 ( 1  937). 

The Cily aigiies, however, that since the Trustees ol'the Fund did not sign tlic 

Union-City Agreement tlic Fiiiid does not have [lie right to enforce its temis as lliird-party 

beneficiaries of the Ageement. A noli-party to ;L contract has bcen licld to bc a third-party 

beneficiary when ", , .pcrfoi-maiice is to be rendered directly to a third-party under the teimis 0 1  

ai agrccnicnt.. .." Goodman-Marks Assoc., Inc. v. Westbury Post Assoc., 70 AD2d 145, 148 

(2d Dept. 1979). Moreover, therc is no rcquireiiicnt that tlic iioii-party seeking slatus of ;I 

third-party beneficiary bc named in the agreement's text as long as the surrounding 

circumstances evidences a clear jiitcnt to confcr ail immediate benefit on that lion-party. 

Ncwiii C o p .  v. Hartford Acc. & Indem. Co., 37 NY2d 21 1, 219 (1975); sec also 

1ritr;mqtionale Nederlanden (US.) Capital C o g  v. Bankers Trust Co., 261 AD2d 117, 123 (1'' 

Dept 1999); compare, Alicea v. City of New Yo&, 145 AD2d 3 15 at 3 18 (1 '' Dept. 

1 C)X8)(liolding lhat plaintiffs were not intcndcd third-party bciicficiaries of contract betwccri 

another party and the deleiidaiit City of New York when no clauses in tlie contract reqiiired 

that payments be made to the plaintiffs and nothing in llie contract establishcd that there were 

any direct dcalings bewtween plaintiffs and tlie City of New York). 

Here, although lhe Union-City Agrccnient does not expressly make rehci icc  to tlie 

Fluid as a third party beneliciary, it can be inferred from the language of the Uniori-Cily 
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Agreement that tlic Fund is an  intended third-party beneficiary of the Agreeiiicnt since it 

provides under paragraph ?(a) that the City’s payments wcrc “to be remitted to [the Fimd].” 

See Goodman-Marks Associates. Inc. v. Westbuiy Post Associates, 70 AD2d at 147 (holding 

that even tliougli plaintiff was a non-signatory, i t  was a third-party beneficiary of [he sut)jcct 

contract when such contract slated that “[the defendant] will pay [the] balance of [the] fee to 

[tlic plainti r‘i]”.) Accordingly, the Fund has staridlng as a third-party beneficiary tu nsscrt thc 

claims in the complaint. 

The City also argucs tliat tlic complaint hils to state a cause of aclion, conlciiding [hat 

the provisions of tlic Trust Agrcemciit on which tlie Fund relies are not incorporated into thc 

Union-City Agreement and, in any event, are not cnforceablc since they are inconsistent with 

the Union-City Agreement. 

On a motion pursuant to CPLR 321 1 (a)(7) for failurc to state a cause of action, the 

complaint iiiiist be liberally construed in the light most favorable to tlie plainlill; and all 

factual allegations iiiiist be accepted as true. GuKcenheini v. Cinzbury, 43 NY2d 268 (1 977); 

Moroiie v. Morone. SO NY2d 48 1 (1 980). At the sanic timc, “‘[i]n those circumstances where 

tlie legal conclusions :uid fkctual allegations are flatly coiitradicted by docuiiientary evidence 

they are not presumcd to bc true or accordcd cvcry favorable inference”’ Morqenthow & 

I,atliam v. Bank o lNew Yorlc Company. Inc., 305 AD2d 74, 78 ( 1 ”  Depl 2003), qiiotinq, 

Biondi v. Beeknian Hill HOLISC Ant. Cola., 257 AD2d 76, 81 (1” Dcpt 1999), affd, 94 NY2d 

659 (2000). 111 such cases, “the critcrioii bccoiiics ‘whcther the proponent has a cause o r  

action, not whether he has stated one.”’ Id., yuotinq, Giiccenheinier v.  Ginzburg, 43 NY2d at 

275. However, dismissal based on docuiiientary evidence may result “only wliere ‘it has been 

shown that a material fact as claimcd by tlic plcadcr-. . ,is iiot a fact at all and. ,  .no significant 

5 

[* 6 ]



dispute exists regarding i t , ” ’  Acquista v. New York Lifc Ins. Co., 285 AD2d 73, 76 ( 

2001), quoting, Guwenheimer v. Ginzbiirg, 43 NY2d at 275. 

“Construction of an unambiguous contract is a matter of law, and the iiitcntioi 

’‘ Dep t 

of the 

parties may be gathered rioiii the lour coi-iiers 01‘ the iiistrmeiit and should bc enforced 

according to its tcriiis.” Dcnl Sav. Bank v. Soiiiiiier, 8 NY3d 3 1 S, 324 (2007). “The court 

should construe [an] agreement[] so as to give i i i l l  nicaiiiiig aiid cffcct to the iiiateiial 

provisions [and] [a] reading of the contract should not rciidcr any portion meaningless.” Id., at 

324 (citation and inleiiial quotations omitted). “Furthcr, a contract should be read as a whole 

and cvcry part will he intciprctcd with reference to [he whole; and if possible it will bc so 

interpreted as to give erfect lo its gcncral puq7osc.” Id. (citation and inteiiial quotatioil 

oini tied). 

Undcr thcsc principles, the City’s intei-pretation of the Union-City Agreement is 

unavailing. First, Paragraph 2(b) of tlie Union-City Agreement provides that tlic Fund will be 

managed by the Trustees in accordaiicc with the terms of [lie ‘17rust Agieeiiient. Thc tcrms of 

tlic Tnrst Agreement include Articlc VI, Section 6 which gives the Trustccs tlie aiitliority lo 

tnkc actions necessary to doorce thc payment of timely contributions aiid to assess liquidated 

daiiiages against eiiip1oyci.s who do iiol make tiiiicly contributions. Accordingly, Articlc VI, 

Scctioii 6 of the Trust Agreement is incorporated by reference into tlie Union-City Agreeiiient. 

Next, contrary to tlic City’s position, Articlc VI, Scctioii 6 of the Trust Agi~ecmciit is 

not inconsistent with Paragraphs 4 and 5 o r  the Union-City Agreement. Paragraph 4 of the 

LJnion-City Agreement provides that “[tllie obligativn of the City.. .shall i n  no event exceed 

the anntial win or alipropi iatc pro-rata share tliei cof. ,  .irtcspcctivc of any upward 

modificatioii, by i-e;isoii of increase iii costs, increase in insurance premiuiii, other 1iisiir;mce 

penalty., .or any other anticipated or unforeseen reasons.. ..” This provision, which prohibits 
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tlic Fund fioin increasing the City’s obligation lo pay contributions to offsct increases in [he 

Fund’s costs, does not prevent the Fund froiii asscssing delay damages. 

Paragraph 5 o l  the Union-City Agreement provides that “[ t] tie Union agrees that the 

City shall not be liable for any delay in any payiient. ..which dclay is causcd by any action 

which is beyond the City’s conlrol, such as an act of God.. .,” Whilc paragraph 5 exempts the 

City from liability for a dclay in  pnymcnt causcd by an action beyond the City’s coiitrol, there 

is no indicatioii in  thc rccord at this juncture that the City’s delay here was due to 

circumstanccs bcyoiirl its control. 

Accordingly, tlic City’s motion to dismiss for failurc to statc a cause of action miist 

be denied. 

Con c 1 11 si 011 

In vicw oftlie above, it is 

ORDERED that tlic motion to disiniss by the defeiidant tlic City of New York is 

denied; and it is further 

ORDERED that thc City of New York shall answer the complaint within 30 days of 

the date of this decision and order, a copy ol-which is being mailed by cliaiiibcrs to counsel for 

tlie parties. 

The court notes that as tlie Cily o r  New 

referred by separatc ordcr to a City Part. 

Datcd: February 2009 D 
Yorlc is a dcfcndant, 

.os 
‘Y 

7 

[* 8 ]


