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ANNED ON 212412009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
MAPTHEW F. C0Urjki-i 

PRESENT: PART y4 
Justice 

MOTION DATE 
- u -  

The following papers, numbered 1 to gs were read on this motion to/for zJ 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answerina Affidavits - Exhibits 

-- Replying Affldavlts 3 

Cross-Motion: - 1  Yes :$ NO 

Upon the foregoing papers, it Is ordered that thin motion 

MOTION )AREDECIDED- I E ~ 

IN ACCOR-D DECISION AN t 1" 

9 
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SUPREME COURT OF THE ST41:'J< OF NEW YORIC 
COUNTY OF NEW YORK: C'IVIT, TERM: PAR')' 5 2  

ANGEL OURAN,  an 1111.knt hy his Mother and Natural 
C uard ian, BAR I3 A I< A 13 1_1 RAN, 

X .................................................................... 

Plainti fIk, 

- ag a I 11 s t - 

W ADSW Oli'l'H AV EN LIE RAYl'lST CHI1 l<C H ,  INC', , 
FORT GLOIIGE C'OMMLJNITY ENRTCHMkNT 
r E N T E R ,  INC., md C'C)LLJMHIA-PRESBYT~IIlAN 
MEDICAL C'LN'I'EII, 

Jndex No. 104729/04 
Mot. Scq. No. Q1,5 

DECISION ANI) ORDER 

TIliir-d-Party hidex No.: 
59044I1/07 

-against- 

TI IF C : l l Y  OF N E W  Y O R K  

Matthew F. Cooper, .T. 

This is 311 action ii i  negligence Tor iiijuries :rllegedly sustaiiiccl by the infiint plaintiff as a 

I - ~ S L I I I  of exposure to and iiigcstion of lead dust and/oi- chips of lead bascd paint at defendant Fort 
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Gcorgc Commuiiity Enr-iclmicnt Ccnter’s (‘‘Foi-t Ckorg~” )  Tlead Start prcschool pI-ogramn, 11oLlscd in 

thc Wadsworth Avenuc Baptist Cliurch (“the Cliurch”). ‘I’hc Cl~hiircli iiiovcs for sLiiiiiii;iry judgiicnt 

dismissing the complaint arguing plaintifl‘cannot cstablish a prima facie case ol‘ncgligcnce against 

it in that the Chur-ch had no notice, either actual 01- constructive, of the Icad paint condition. 

F U i Y S  

Plaiiitifl; Angcl Duran, by his iiiotlicr and natui-a1 giiarciian, Hai.bara Diiraii, allcges that as 

a rcsult of illcgal concei~tr-ations of lcad paint at thc Fort George Coriimunity Center’s  cad Start 

preschool program, he was exposed to hazardous levels of lcad and as a resuli has sulkred physical 

maladics. Plaintiffwas boni on May 4, 1993 aiid began attending Fort Gcorge’s prcschool program 

located at the C~h~.r~-cIi in Scpteiliber of 1096. The pi-csciice oi’pecling paint at For-t Gcorgc was lirsl 

iioticed by  plaintifi’s mother 011 lier assigned turn to assist with the pr-cschool program. Upoii 

noticing the peeling paint and paint chips oil the tloor, plaintiFs mother not i f id  the social worker 

at ~I ic  Ilcility arid a teacher who agreed to spcak wilt1 the principal of the prescliool about the 

con ci i 1 io 11. A ft cr d UI  1 ions t I-a t i t i  8 p r-o Io II ged s yiip t o 111 s of 13 o CI r app e t i tc, s tom acl I pa i II? ;i 11 d 

hypcractivily, a blond test in Septcmbcr 1907 dclerimined that plaintiff had clevatcd blood lead 

levels. 

111 response to plaiiitift’s rcpor-tcd elevalcd lead levcls, the Dcparlment olHcallh (“DOH”) 

inspected pliiil1tiCrs rcsidcnce and the Fort Ckorge TIead Start facility for the presciice of‘lead. The 

fmiiily apaririieiit was bee ii.oiti 1c:id paint, but the Fort Cicorgc Facility was found to contain illcgal 

conccntrations of lead arid pccling paint. Plainti IThas long since left the Fort Gcorgc preschool, but 

has evi denccd concent ration and atteiit ion problcms and below norm a1 in tcllectua I fuiicii or1 i ng. 

The Waclsworih A V C I I L I ~  Baptist C:hui-ch o r  Ncw York City was construcled in 1026 a l  
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Wadswortli Aveii~ie and 1 84‘” Street in New York, New Yot-k. The Church has owned, operated, and 

managed the Cliurch property and building s i r m  its constniction. In 11186, -Fort George and the 

Church elit-ered into ;I lcase agreciiient, permitting Fort George to use ;i por-lion orthe C~hii-ch lbr a 

I Ted Start preschool prograin. ‘The lease is at issue inasriiiich as i t  rckrs to thc parties’ duties to 

maintain the leased premise Free ii-om hazards and gencrnlly to comply with licallh and safety laws. 

I’laiiitiff filed lhe summotis arid complaint cotnmencing this action 011 March 22, 2004. ‘I’hc 

Church 11 ow 1-11 oves fo I_ si I iii I nary j i I d gcni e ti t d i s 11 I i ss i rig p 1 ai r i  ti il‘ s co iii 13 1 a in t . P I ai titi fl. opposes tl I e 

ChLirch’s motion and countcrs that the C‘hiirch has nut  esi.ablislicd a prirna fiicie c;w that i t  laclced 

knowledgc of the condition. 

A nn Ills is 

The City of New Yor-lc enacted Administrative Code (&‘A,’’) 5 27-201 3(h) to I-eqiiire 

laiidlorcls 10 reiiiove lead pairit conditions froni their buildings and to hold them liable fot- irijiiriw 

resulting f.i-orii a lead paint coiidilioti where tlic landlord had actual or constructive notice of tlic 

defective condiliori Ibr such a pcriod of time that the condition should have becri corrccted with the 

excrcise of’r-easoiiable care. AC 27-201 3(h)(Repe:iled)’; .Ji,itrrez 11. Wcivcwwt M ~ I  7enn1, 88 NY2d 

628, 646 ( 1  996); C ’ h ~ p m i r i  1’. Silhcr, 1-17 N Y M  9, 20 (2001 ). When a preschool is thc subject 

preniises iiivolvcd, the scliool owes that standard of care lo  the altcnding childrcu h a t  ‘‘a parcril of 

ordinary prudence woiild observc in comparable circunistaIicc.” E/7rigIit hy Lhrig-ht 11. Riisy Hcic 

Plqst~hnol,  164 MiscTd 4 IS (Slip C1, Rocklarid Cty 1995). This elevated staiidard has specilically 

been held to  apply to Head Start prcschool programs and the abatcment of Icad-based paiiir 

Although AC 4 27-201 3(h) has since becii repealed, at  the time this action was brought I 

in March 2004, the statute was slill ti1 effcct. The statue was subsequetitly replaccd by $ $  27- 
2056.1 et s c q  as of August 2, 2004. 

3 

[* 4 ]



conditions fro111 tlir: progi-am’s pi-cmiscs. Sec f i s p i i i L i /  11. 570 W 15fith Assocx. I74 Misc2d 860 ( S L I ~  

Ct, NY Cty 1 097), uff”d, 258 AD2d 309 (1st Dept 1499). Espinal slates tlial “in a building 

constructed ptior to 1960 Illat houses a Hcacl Start program, notice of ;I peeling paiiil condition in 

an area ~ i s c d  b y  children croaks a rebuttable presmiption that thc laiidlord had notice o f  thc lead 

paint Iiazard.”Iclal 865-66. Applying this prustrmplion to the case at hand, the outstanding issue alid 

the issirc on which the C l i i i d i  moves for smi1i i ; i ry judgeiiieiit, is wlicthcr the Chui-ch had actual 01- 

constructive notice ofthe pelling paint condition such h a t  thc rchuttablc prcsumption ofnotice o r  

Ihc lead paint hazard is applicable. 

When assessing Ihc mcrits of a siiiiimary jdgnient  motion, the court is engaged in “issnc- 

finding, not issuc-detemiinatioi~” and may not grant the motion when niatcrial and iriablc issues of 

fact exist. Color !y Pcrg~snieiit v. Pergamenl, 241 AD2d 418, 420 (1 st Dept 1997). Wlierc thc court 

iiiaiiitaiiis “anydoubt as lo ~ h c  existencc ortriable issiics offiict,” the iiiotion Ibr summary jiiclgmeiit 

should be deiiied. Vos I). C‘itv o f N w  Y w k ,  234 hD2d  70 (1st Dcpt 1996). The initial burden 011 a 

iiiotioii for summary jiidgmciil is 011 the moving party to produce cviclentiary proof i n  arlniissible 

fonii that sets forth the niatcrial facts arid clcmoiisli-ates that the opposing party’s caiise of actioii 

lacks iiieiit. GI’FMklg. I,‘. C’olnnir-~E A/ imin i im Sules, 66 NY2d 965, 067 ( I  985). Once the moving 

p r t y  has ivct this hiriden, in ordcr to dercat the iiic,tioii, llic paidy opposing the motion must- 

dcmonstrate h y  adniissihlc evidence tlic exislerice o f “ l k ~ s  sufficient to mise a hiablc fxt l ia l  issue.” 

Id . ;  Pmks v. G‘r~cnhrrg. 16 1 AD26 467, 468-69 (1 ’I‘ Dept 1990). However, where a tiloving party 

liiils to meet its initial burden, thc opposing party nced not come foiward with proof sufficient to 

witlistand the motion. Kotlrigiicz v. Goldstitin, 182 hD2d 396, 397 (1 st Dept 1992). 

Sirppoi~iiig its arginnent that i t  lacked actual or constructive nolice o f  11ie peeling paint 
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CCI 11 ci i t i  o ti, tli c Ch ui-ch si1 17 mi t s the t ra 11 scri 11 t s o 1'1 h c d epo s i ti o 11 test i mo 11 y o f t  tic c u rrcii t Pastor or th e 

ClIiiirch, the ciiri-eiil Execiitive Direcior of'ilic Fori <;cor-ge prescllool progmn-l, anrl an employee 01' 

the DOH'S Bureau ocChild C ~ G .  Thc clepositinii of Pastor Josh Blair, who has bccn at thc Clhlu-ch 

since 2005, indicates that during his tcnurc lie was iiiiaware of a peeling paint condition and lias no 

knowledge of wliat the conditions were in 1996, whcii plainlifl'began attending preschool at Fort 

George, or in 1986, when the premises were leased lo Fort George. Pastor Blair ulso testified that 

hc iievcr spolccn with DOH, he has no record of any DOH violations (br- the Chiirch, and that the 

Clhiu-ch custodian does not maintain 01- work i n  the areas ol'lhc Ctiiircli which house the prescliool 

program. Both the deposition of Carolyn Wiggins, Exccutivc Director 01Fo1-t Gcorge since 2000, 

and James McCloniiack, employee ofI)C>TI's nilreaii of Child Carc, are incoiicliisive as to wliether 

the Clliurch had notice oUpeeliiig paint conditioris in 1996 a i d  1997, 8s wcll as the ycars prior to this 

period. The C.'hiirch also subniitted 1-ecords o l  DOH'S Rurcau of  Child Care iriclicating tliai 

riotifications kw pcelirig paint violations wcre irddresscd to the Fort Ccorge Day Care Centcr. 

Whi le thc evidciice presented by the Church i m y  show that the current Pastor did iiot have 

notice of the condition, iioiie ot'ttie cvidcnce subniitted by lhc C:hurch conclusively estahlishcs that 

the Church as a wliole lacked notice of' ttic condilion fi-om the time For-l Georgc began iising thc 

Cliiirch facililies through lhc clatc plaintiff was allegcdly exposed to lead paint. '['hiis the Cliiircli 

fiiilcd to meet its initial burden oi'presenting evidentiary proof in adriiissiblc Corm est:il~lishing that 

i t  is entitled tojuclgiiiail as ;i ni;itter o r  law tilid Ihat nu triable issue of'hct cxists concerning iioiice 

o1'1lic condition. ,Sw%zrrAer.nir/ti 11. Cit-1) o/'Nc.w York, 49 NY2d 557, 562 ( 1  f)SO)("to oktain summary 

judgrncnt i t  is neccssary that tlic movant establish his cmse of action or ckfciise sufriciently to 

wai-raiit the court ;is a matter of law in ctircctingjudgn-lent in his favor, and hc must do so by tender 
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ofevidenliary prool‘iti admissible foi-r-n”). I t  is not for this court to dctcrminc thc issue of notice as 

a matter of law whcrc tlie rnoviiig parly, in this case the Church, fiiils to meels its inilial burden and 

thcrc remains doubt as to a material issiie of iict. St>r  C’olor 1,). /’o*,qirrrient v. P w g m i w t ,  241 AD2cl 

at 430. Rccause the Chiircli has not made out its prima f i icic case I b i -  summatyjiid~menl, its motion 

must l x  denied 1-egai-dlcss o f  tlie sufficiency of the opposiiig papers. L%~c: AZvurEz 1’. Prospw/ 

Hn.spita/, OS NY2d 320 (1  986); see izlso Lli Morrrir 13 S o i l s  v. Citp of NPW York, 301 NY 1 18, 12 1 

( 1  950)(holding thal in  order to grant summaryjiid~tnel~t, “it must clearly appear that 110 17iaterial and 

triable issue of fact is pi-eser-ited”). Undcr thcsc circumstances, the court need not addrcss the merits 

of plaintifrs opposition papers. Nor iiccd it reach plaintirf‘s nrguincnt that the the Chirrch’s papers 

were flawed. I n  any eveiit, i f  the court wcre to do so, it would find thal plainlirf s affidavit of 

William Savarese, a Lead liispcctor and Risk Assessor, the cxhihits, and the dcrcnccs  to the IeiIsC 

between the C‘l~~ii-ch and Furt Gcol-gc crcatc a triable issue of fact as to notice ol‘tlic lead paint 

condition to tlic C‘hurch. 

In light of h e  foregoing, it is 

OR DER ED t ti at d c fend xi t Wad s w orlh A veiiu e B ap I i s I Church ’ s iii o t i on lor suni m a ry 

judgment is denied; iind i t  is litrthcr 

ORDEIICTI Ilia1 the Trial S~ippoi-t Office shall rc-assign this actioii to a non-C‘ily p ~ t  

jnasm~ich as the City is no longer- a defent1:mt i i i  this case, having prcviously been dismissed fro111 

the action. 
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