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SUPREME COURT OF THE STATE OF NEW YORK 
COU-NTY OF NEW YORK: IAS PAR1 1 I 

X ................................................................. 
JOHN WHITFIELD, 

Index No. 1 10706/05 
Pet i tioner, 

- against - 

PATRICIA J .  BAILEY, FOIL Officer 
Of the New York County District AllornekOF- 

4 
Respondepl 

In h i s  Ar-liclc 78 proceeding, petitioner, .Io1111 Whitfield, appearing pro sc, seeks to 

coinpel responde111 to comply with New York’s Frccdom o1.hforrnation Law (“FOIL”), Public 

O~ftcers Law Article 6. Respondent opposes Ihc petition which, for the reasons below, i s  denied 

and dismissed. 

€3 ac k Ero ii n d 

Petitioner is an inmate serving a twenty-fivc year scntence [or second degrcc murder. 

Richard Doyle (“Doyle”) is :IT] iiimate scivirig a twenty-five year sentence for maiislaugliter. 

Doyle had testified against the petitioner at the trial that resultcci in thc petitioner’s conviction ol‘ 

second tiegrce murdcr-. The two were fonnerly housed at the same coil-ectional hcility, Afler 

violent encounters between pctitioner and Doyle, the New York Statc Departinent of Coirectioiis 

(“NYSDOC”) enforccd a “Separation Order,” which separatcd and precluded Iheni froiii bcing 

housed at the S a m  correct~onal facility. 

By letter dated May 20, 2008, petitioner made a FOIL requcst to tlic District Attorncy’s 
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Records Access Officcr sccking tlic following clocimients relating to Doyle’s arrcst fo r  pctit 

larceny: (1) All DD-5s; (2) All Early Case Assessmcnt BL~IK~LI Data Sheets; (3) All Data Aiialysis 

Forms; (4) All Noticcs (CPL $240.20 & CPL $710.30); (6) All Interview Notes; (7) AI1 Memo 

Book Entries; (8) All Rirreau lnfoi~iiatioii Sheets; (9) All Agreement Forms; ( I  0) All Warrant 

Reports from Other Counties; ( 1  1) All Sentencing Assessnient Reports; (1 2) All C P L  6560.1 O(2) 

Notices in Conneclion wi tli Doyle’s Confineiiieiit; (1 3) All Miranda Waniing Sliccts aloiig with 

Rcsponses; (14) All Statenleiits Madc by Doylc and His Coderendant Kyle Wilson; ( 1  5 )  All 

Supplenicntal Rcports, Documents, Notes, Forms. 

By lctter dated Junc 3 2008, tlic District Attorney’s FOIL Records Access Ol‘ficcr denicd 

petilioner’s request, noting that providing ;mess to such rccords would violatc NYCRR Title VI1 

$270.2( 14) (xvii), which pi-events an iiiiiiatc fro111 obtaining rccor-ds rcgarding crime and 

sentencing infbiiiiation pertaining to another inmatc. Additioiinlly, the FOIL Records Access 

Oflicer noted that petitioner railcd to niciition tlint 1ic had violciit cncounters with Doyle and that 

n Separation Order was eti(orced by thc NYSDOC. The Rccords Access Officer also denied the 

request on the grounds that access to records would compromise Doyle’s safety and privacy 

under tlie exemptions contaiiied in Public Officers Law 87(2)(b) and (0. 

By letter dated June 9, 2008, petilioner appealed the denial of his rcqucst to tlie FOIL 

Appcals Officer, arguing [hat NYCRR Title VII, $270.2( 14) (xvii) does not forbid an inmate 

from gaining access to aiiotlicr inniate’s files and that Doyle’s records were piiblic propcrty. 

By letter dated July 16, 2008, the FOIL Appeals Officer denied the petitioncr’s appeal for 

the m i i e  reasons that the Records Access Officer rejected petilioner’s FOIL i-equcst. 
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011 August 7, 2008, petitioiier filcd this proceeding seeking Article 78 relic[; asseriing 

t l i ~ t  Doyle’s rccords arc public property and not entillcd to confidentiality. Kespoiidciit opposes 

the petilion 011 the grounds that the records are exetiipt from disclosure based on the NYSUOC‘ 

rcgiilation h a t  bars iniiiatcs rroni accessing the records of other inniatcs and on as ~ C C C S S  io the 

rccords would violate Doylc’s privacy and possibly put his sarety at risk, aiid thus ;ire excmpted 

from dlsclosllrc Lrndel- FOIL. 

Disc iissioii 

In coiisideriiig h i s  marter, tlie court iiotes h a 1  ‘‘[a311 goveniment rccords are ... 

presumptively open for public inspectioil arid copyiiig unless they hall within onc ol’the 

eniiincrated exeniptions ol‘Public Officers Law 4 87 (2).” Mattcr of Goiild v Ncw Yo& City 

Policc Depl., 89 N.Y.2d 267, 274-275 (1996). Moreover, thc exemplions undcr FOIL are to be 

“iinrrowly construed” and he re  are no blanket exemptions for particular catcgorics of documents. 

Jd . ,  at 275. 

At the saiiic time, however, tlie courts have denied FOIL rcquests by inin:itcs scclclng 

access to h c  rccords o r  other inmates oii privacy and safety grounds under Piiblic Oi’licei-s Law $ 

X7(2)(b) and (t). Collins v. New York State Div. of Parole, 251 A.D.2d 738 (3rd Dept. 

I 99s) (holding Iha l  a n  iiiniatc could 1101 obtain the parolc records of anotlicr iiiniiitc because 

doing so woiild compromise the privacy of the individual eveii if soiiic material was redacted); 

Ciirty v. Ncw Yoi-k Sate Div. of Parolc, 277 A.D.2d 633, (3rd Dcpt. 2000) (al-fii-niing trial 

dismissal o r  a FOIL pelitioii by an iiiiiiatc scekiiig parole records relating to lwo foriiicr iliiiicltes 

who testificd against petitioncr at  his cririiinal trial, noting inter alia, that the releasc of such 

rccords could endanger thc life and safety o r a  person and were exempt under FOIld). 
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Applying Iliese principles to the iiistaiit case, the courl finds that tlic rccords sough1 by 

petitioncr, which would disclose the criminal and security iiiforiiiatioii I-cgardiiig an inmate who 

testified against pctilioner at his criminal trial and 1~110 was seliiiraled from petitioner whilc 

incarccrated as a result ol’violent ciicouiiters, are exempt from disclosure Liiider FOIL. 11-1 

particular, the disclosure ol’siich rccords inay cndanger the safety of Doyle and would coiistitule 

an iinwail-anted invasion oI‘ his privacy. Public Ol-ficcrs Law $ 87(2)(b) and (1). See Colliils v .  

New Yorlc State Div. of Parole, 251 A.D.2d a1 738 . 

Moreover, disclosure of the infomation sought by pctitioner is prohibitcd iinder a 

NYSDOC regulation. Specifically, NYCRR Title VJI, $270,2(B) (14) (xvii) statcs that ‘‘[alii 

iiiniate sliall not solicit, posscss or exchange any disciplinary or gi-ievaiice document pertaining to 

anotlicr iniiiatc, or any dociiment which cont:iiiis ci-inic aiici sentence information pertaining to 

another iniiiate who is not ;I co-dehd:iiit [.I” While the regulittion alone may not be ;I sul‘licieiit 

basis for excnipting tlic dociimcnts h i l i  disclosure,’ as tlic NYSDOC has a legitilllate security 

inkrest in  preventing inmatcs from obtaining doc~~i~ici i ts  relating to otlicr inmatcs, i t  cannot bc 

said that the denial oPaccess to these rccords “iiili-inges a pclitioner’s constitulioiial right 10 

siibiiiit it Freedom of l~zfb~miatio~i Law rcqiiest [I,” Siao-Pao v. Selsky, 274 A.D.2d 608, 699 (3rd 

ncpt.  2000). 

Finally, pctitioner’s argument that hc should have access to Doyle’s files since they arc 

‘liespondent argues that based on NYCRR Title V11, 5270.2(B) (1 4) (xvii), the 
documelits sought by petitioiicr arc exempt from disclosui~e under Public 0Pficel-s Law 5 
87(2)(a), which bars access to records “specifically cxeniptcd froiii disclosure b y  shtc  ... statute.” 
I Iowever, i t  would appear thal this exemption docs not apply siiicc respoiidciit relies 011 a 
regiilation ban-iiig access lo the records and not a statute. In any cveiit, since thc docunicnts 
sought by petitioner arc exenipt fi-om disclosure cui privacy arid safety groiiiids iiiider Public 
Ol‘ficei-s Law 9 87(2)(b) a id  (I), the courl need not rcach this issuc. 

4 

[* 5 ]



public rccords ignores that public records may bc willheld when, as liere, the govcrnmenl agcncy 

deinonstrates that tlic documents fa11 uiider one or i~iorc of the FOIL exemptions. Public Ol'ficers 

Law $87 (2). 

Co [IC lusion 

In view of the above, i t  is 

ORDERED and ADJUDGED that the petitioner for Arliclc 78 relief under FOIL is 

denicd and the petition is disniissed. 

DATED: Fehi-uary/~2009 
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