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Palxi-s coiisirici-cti iii I-CVICW o t  Ilicso ci-oss-molion l o r  iiiiiimai-y judgiiicnl and disiiiiss:il. :md tu nnicnri: 

-. .. . . . 

PAUL G. IWINMAN, J.:  

dckridarit I laks Eiigiriccrs io dismiss tlic C;ILISC ofactiori iii 11ic fotirlli-party cornplaint sotinding 

i n  coiiiiiioii law indcmni~ication and contribution, was granted for the I-CXOIIS statcd 011 the 

record at oral :wgtiiiiciit ((3. Reporter Nina Koss). 'I'lial motion by  TTaks is not fiirlher acldrcsscd 

iii this dccision and ordcr. 

Kemaining to be decidcd arc tlic cross-motions hy third-party d e h d a n t  Pxsons 

Traiisportatioii Group which is defending against claims for iiidenmilicatioii and contribution 

asserled by NAB Construction Corporation,' arid by dci'cndant/sccond third-party plaintiff N A B .  

NAB Construction sccks partial siiiiimaiy j udgiiienl and dismissal of tlic Labor Law 

causcs of action, aiid Piirsoiis Transportatioii sccks suiiirnaryjudgmenl and disinissal of the 

complaint it1 toio, both moving piirswnt to C'l'I,K 321 2, mid 321 I ( a )  (1 )  and (7). Pai-soils i r i  Ilit: 

altcrnativc sccks Icavc to anlend ils answer to acld dcfcnscs and counterclaims o~'coiitracttia1 

indcmnificalion and contrihution as against NAB.  For the reasons which Lollow, bolh CI-cm- 

'NAB seeks coritri1mticori and  indemnification h-om ~arsoris  hased on each of thc grounds 
asscited by plainliffs in tlieir complaint, iiaiiicly violations of Labor Law $ 5  200, 240, and 241 
(6), and coivmon law ncgligcncc (see, NAB (.'ross-Mol. Ex. C; I N A H  Verified Second Third- 
Party coin plain^] >. 
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111 o t i 011 s are granted in part iind otherwise deiii et1 . 

B3rlc*kgl~ol 111 rl 

This is ;in aclion hased on allcged violations of Labor Law $ $  240 ( I ) ,  24I(G) and  200 

and on common law ricgligcncc. Plaintiffs seck to ~~ccc)vcr 1-1aniagcs for pcrsonal iiijirries 

sustained by C‘hristopher Malnick on Jaiiiiai-y 7, 2003, while worlcing as an irispcctol- oil the 

Bi-onx- Wliilesloiie Bridge. Maliiick alleges he was injured when he was blown by B wirid g~ist 

rrom his position un thc txidge cahle, caiising him to Lill to ;I p l : r thm pos i t i oned  a l’cw fcct 

tx I ow. 

Tlic hridgc is owned and ~pcratcd by tlic T~-ibo~-oiigli Bridge arid T~iiiiiel Authority 

(TBTR). The TBTA conli-acled with NAB C’oiisli-ticlion Clol-poi-atio~~, tlic i~c~~iainiiig dcfcndant in 

lhe main action, lo  perform ;is h c  gcneral contractor for the project desci-ibed as C‘ontr-act PS(’- 

00-25SI1, “Conslriiction Inspection and Siipport Services fur l’i-ojcct HW-X2A, TI-LISS Rciiioval 

and Installation of Aerodynamic Fail-ing at the Bron~-Wliitcstonc Bridge.” As dcscrihed by 

NAB’S project riimigcr, ‘I’hoiiias Riso, the project involved “sevei-a1 stnictural repairs and 

iiiodilicatiol-is to the bridge” (NAB Cross-Mot., Ex.  c‘ Kiso Aff. 11 2).  One portion or the ovcrall 

pr-ojcct iiivolvcd testing Ihc bridge’s iiiai~i cables to assess tlicir condition after 60 yeai-s 01 

cxpnsurc to salt arid riioistiirc (NAB Cross-Mot., Ex. C.’ Kiso Aff. 11 2). Accor-ding to Projcct 

Managcr Riso, thc TRTA "specifically contracted with NAB lo open the main ca171cs for 

inspection by TB‘i’A engineers and remove sariiplcs of’dctcrioratcd wire from the iiiaiii cables of 

tlic bridgc” for laboratory analysis (NAB Cross-Mot., Ex. C Risa AK 11 2). Also according to 

R i m ,  thc; TGTA wviild dctci-miiie, Isased 011 what il leiiiiicd afci- lhc Lcslirig, if fiilurL: 

niainleiiance or repair of the cables was needed and would put it out for hid for a later sepal-ate 

. .  

\ 
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contract (NAB Cross-Mol., Ex. C liiso AN. 11 2). 

r 7  I lie ‘I’BTA separately conti-acted with Parsons Transportation Groirp lo per-foilli as a 

consultant on tlic p ro j cc~  Pal-sons subcontractctl u i t h  I laks Rngiiiccrs for “construction 

inspection and suppoi-t sei-vices” “for the duration of the pl-oject,” as dcscribcd in Attachmcnl A 

of the contract. Plaintiff Maliiick was spccilically iiaiiicd iii the conlract as oiie ol’two I lalts 

iiispcclors o 1 1  tlic pi-ojcct. The pi-ojcct manager Ibt- Haks Engineers was Alhci-to Villaman (Mot. 

E x s .  J, J ,  Villamon EBT 10). Villaman testilied (hat in genci-al, a coiistruction inspeclor s~icl i  ;is 

Malnick would he xsigned lo a particular coiistriiction operation, would liavc knowledge d thc 

work to hc done hy virtue of liwirig imd [lie specif-icatims and the contract drawings and shup 

drawiiigs, a i i c l  wo~ i ld  be on-sile to willless tllc work proceeding and eiisiii-e that lhc work was 

pcrIbmicd pLirsLimt to tlic coiltract r~cqui~~cIiiciit~ (Mot. Ex. .I, Villainon EHT 1 1-1 2). 

Malriick tcstificd during his examination bcforc ll-id, that on January 7, 2003, he was 

assigned to inspect the woi-k o lNAR employees ns they pcrfornied cable sampliiig (NAB Cruss- 

Mol. Ex. 11, Malnick EBT 74-76). Tn ordcr to pcrlhnii iiispcction of the work, lie had to climb irp 

to the main cable and the platjbim iiiidci-iicath it, called the high-line platIonn. I IC testified that 

to reach the workers, hc would attach to tlic bridgc “liandrail” the two lniiynrds that were attacl~ed 

to his liariicss, and iiiovc along tlic main cablc iinti l  lic iiccticd to iiriliook one of the lanyai-dr,, rc 

h o o k  it ,  and tlicii unhook and re-Iimk the sccond oiic, and so 011 (NAEI Cross-Mot. Ex. E Malnick 

EBT 140; 143-144; 164-1 6 s ) .  The first lime he ascended to the Iiigli-line platform, he did not 

know how to gel down fi-oiii the bridge cable and had coinplaincd to one of two Parsons workers 

iibouj ht: r i ed  h r  i t  lddc t  (TTaks [South] k p l y  )Iff. 

also N A B  Cross-Mot. Ex. K, M.aliiick EBT 418; Weiser Aff. i n  Opp. p. 13, citing Malriick EBT 

7-g, citing hfalIIiCk cu‘1’ 317-420; SLC: 
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at 342). On the day in question, wlicn he rcached thc high-line platform, he was altachccl by tlic 

two lanyards t o  the handrail, aiid Iic sat on tlic cahlc i n  oi-dcr- to disconnect hitiiself fi-om the 

handi-ai1 so tha t  lie could descend l o  the pl;ilfoi-iii. After he sat down and disconiicctcd both 

lanyards 17~11 before lie could get safely dowii, Iic M . ~ S  ciiuglit by a gust of wind and liiioclced 

forward (NAB Cross-Mot. Ex. F, Malriick EBT 165- 167). 

Bolli NAB and Parsoris seck to disniiss tlic co~iqil~liiif o i i  tlic grouiids that Malnick docs 

not fall iiiidcr tlic prolcctions ol‘lhc Scallbld Law (Labor Law 6 240) or- I,ahor I,aw 4 241, 

concerning conslruclion, cxcnwtioii, and dcmolition work. Thcy also bolli a r y i e  that plaintiff 

was a “rccalcitl-ant workcr” liccausc Iic adiiiittcd Iic ji~iqmscf~illy Liiiliookcd both lanyards, wliicli 

weft: provided to him for his safcty. Parsons also sccks to dismiss thc loss of coiisoi-tii~i~~ claim 

by co-plainli ff, I<aren H titsetxitit. 

L r : , y  1 A 11 11 illsis 

To prevail oil a s u i i i i ~ i a r y ~ j i ~ d ~ ~ ~ i c i i t  motion, tlic iiiovirig party iiiust produce evideiiliary 

proof in admissible form sufllcicnt to warrant tlic dit-cctioii o f  sumiiiaiy judgnienl in his or her 

favor (GTF Mlkg, / t i c .  v C’oloriiirl Alurriiriziiri S ’ d ~ s ,  Jut, 66 NY2d 965, 967 [ 19851). Once this 

burden is met, the bui-den shifts to the opposing pat-ty to submit proolin adiiiissible forni 

surlicicnt lo create a queslion of fxt  requiring ;I trial (k’ossorr 1: Algnze, 34 NY2d 101 9 [ lW51). 

A party opposing suminai-y judgment riiirsl lay bare its prools so that tlic riiattcrs raised in the 

pleadings are shown lo be real and capable of being establisliecl iipon trial (W. W. Norton Ct. Cn. v 

Ro.c(y/i Trrrg /2icwliy Agrmy, /tic., 8 1 AD2d 7118 [ 1 Dept. 198 11). SLiiiiiiiary,judgment is 

:+p~~c,p<iaie L V ~ I C I ~  tl1ci-c is 110 gcniii~ic i a~ i i c  x ti, iiiiy iiiii‘izlial fLic1 iind thc dispijsitii;il i;f thz 

causes of action may bc decided as :i matter of law (,Saczrrity Pcrcific B/(s .  C i w l i ~ ,  I i ic .  v l’cwt 

5 

[* 6 ]



Mriiwick Muiii (6 (Yo, 79 NY2d 695, w( i / - , g  ( / r ~ i I o d  80 N Y 2 d  $11 X 11 9921). 

Laboi- Law 200 codifies the coiiiiiioii law duty imposed iipon an owiier OI- gene]-a1 

contractor lo iiiaiiitniii n sali: coiistruclion sitc ( R i ~ x / o  11 /,.A. Werigcr- C’otilr-. (‘o., I M ~ . ,  9 1 N Y 2 d  

343, 352 [ l  9c)Sl). It will hold a11 owiier 01’ gciici-a1 conti-actor liable ir‘it is sliowii that the owiier 

and/or genei-a1 conlraclors cxcrciscd a ccrtaiii dcgrcc of  supci-visory coiilrol over tlie woi-ker’s 

activities (Imiihnrtli 1’ S‘torit, SO NY2d 290, 2!lS [ 19921). Where the alleged dekct or dniigcrous 

coiiditioii nriscs fi-oiii Ihc coniraci.oi-’s mel hods  a n d  tlie owner exci-cises 110 supcrvisoiy conk01 

over h c  operation, tlicii no lid>ility will attach to tlic O W I I C I ~  LIIICICI-  citlicr tlic coiiiiiioii law or 

undei- Laboi- Law i;; 200 (C’ontc . .~  1’ Ncw Yo/% Stutc Llcc. & GKV Gorp., S2 NY2d 876, 877 [ 19931). 

It is wcll scttlcd that T,abor Law 200 will only be impused 011 m enginecr ciigagcd to cnsiire 

c o i i i  p I i ai1 c c w i t h c (3 I I st 1-11 c t i oii 13 1 an s ;in d spec i I i c a t i oils w I1 ci-e ~ I J  ei-c i s act i v c 11 i n 1 fcas ;i i i  c e or 

liability is imposed by a clear contractual provision crealing ari otiligalion running to, niid For tlic 

bciiclit or, the workel-s to ensure their s a k t y  (Coilti 1’ PiJfliboizP  os., l i ic- .  , 1 1 1 M i x .  2d 772, 

774-775 [Sup. Ct., New Yorlc Chiiity 1 C,Xl], uffii .. 90 AD2d 708 [ 1 ’‘ Dept. 19821; Dv/iirncs/i I’ 

Associirlcd RH ’px, 257 AD2d 403 [ l “  Dept, 1999 I ) .  

%aboi- Law tj 240(1) slates h a t  all  “contractors and owiiers and theii- agcnts. . . , in the 

erection, ilcmolitioii, rcpairiiig, altcring, pintiiig, clcaniiig o r  poiiiliiig o f 2 1  . . . slriictiiIe shall 

Liiiiiish 01- erect, or came to be iii~-iiished 01- erected h i -  the pei-Ioil-naiicc of’sucli labor, . . . 

ladders, . . . and other devices which shall be so consh-iicled, placed and operatcd as to give 

proper prolectioii to a person so employed.” ‘I’lie purpose of h i s  staliite is to “protect workers by 

placing tlic ‘ultimate 1-cspoiisibility’ I’or worksitc salcty oil tlic owiicr and gcneral conll-actor, 

iiistcnd oi‘tlic wnrkcrs tlicn-isclves” ( C h t l o r r  v Lhstrrw Rtri/wc/y ,S[jpp/y ,  /r7c., X2 N Y M  555, SS9 
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[ 19931, qiioiiiig Ro.s,s IJ C7zo-ti~s-/’n/nzc,. Hjdro-L/w. C-’o., 81 NY2d 494, 5 0 0  [ 19931). The section 

iniposcs “ahsolutc liability” on owiiei-s, contractors, m d  their agents h r  any brcacli of the 

stattitor-y duty which has proximalcly caused iiijul-y, nnd is to be iiitcrprcled liberally ( G o r t h i ,  :it 

5 5 0 ) .  ( h c c  it is dctcr-iiiiiiccl t1i:it the owner 01- coi~iti-;ictoi- Liiled to pi’ovidc tlic ricccssary safely 

devices rctqiiircrl 10 give i1 woi-kcr “proper protection,” absolute liabilily is “uiinvoida1,le” under 

Labor Liw 

C ’ o i o i t y  ~ ( ~ ~ ~ ~ ~ ~ . / / i ; / ~ ~ ~ ~ ~ t . t ~ s ,  I l i r . ,  OS N Y 2 d  5 13, 5 2  1-522 11 C)XS]). An owner or contractor who 

breaches that duty m:iy 17c licld liahlc i i i  d:imagcs I-cgal-cilcss of  wl-ictlici- it actually cxercised 

siipcrvision or coiitrol over the work (Ross 1’ ~ . i / i . ~ ; . s - ~ ( / l / i i e } .  I l ~ ~ ~ l r o - l Y w .  c’o., s i p u ,  8 1 NY2cl at 

5 0 0 ) .  

240 ( I ), cvcii i r‘tlic iiijiii-et1 workel- conti-ihuted lo the accideiit (Zi/iinzctr. 1’ C h ~ / i i z ~ / / g  

Lahor L,aw 8 241 ( 6 )  coiiccriis sar‘cty coiiditioiis iii “arcas in which construclioii, 

cxcavation or dcmolitiol-i work is being perfoiiiicd.” Allcgation of n violalion of xi Iiidustrial 

Codc r-cgulntiori is cl prcrccluisitc to an action uridcl- this scctioii of the statiiie (Ross v (’iu-lix- 

PLI / I~WI. ,  8 1 NY2d at SOS).’ Absent direction 01’ supci~vis ic~~~ co1‘thc constriiction woi-k, it has hccn 

held that cnginccrs cariiiot be Iiclcl liablc: for iiijurics uiidci- 1,ahor Law 6 241(G) (C’onli L’ 

P m 3 o m  C’os., s ipw ,  at  779; IIfrrvqv 1’ SPrrr-Bi-own Group, 262 AD2d I 006 14‘” Depl. 19991). 

TCJ cstahlish a priiiin facie cnsc ofiicgligcncc, a plaintiff must demonstrate ( 1 )  that the 

dcfciidant owed him a duty of rcasonablc care, (2) a brcacli of that dilly, iind (3) a resulting injury 

21)laintiff alleges violations oITitle 12, Section 23 o f  tlic Industrial Code (12 NYCRR 
23): 23-1.5(a) and (b) (conccniing “Gcncral rcsporiSil?ilily of ernplnyers”): 23-1 -7 (b) (1 ’) and (b) 
(2) (rcqiiiririg protccliuii from falls from liazardutis openings, and safety hclts for bridge work); 
23- I .  1 G ( a - ( f )  (reqiiii-iiig safety belts, harnesses, tail lines, arid lii’clincs); 23- 1.17 (1-equiring lite 
nets); 27-1.1 9 (l-cq~iiriiig catch platforms) (Haks Mot. Ex. C, Bill of Partic. 11 IC)). 
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proximately caused by [lie hrc~icli (.sco. h’df(1.i- 1 8  . / q \ l  /&I) ( - ‘~ i t i i p ,  67 NY2d Ci 17 [ 19861). ‘l’hc 

h i d i o l d  question in toit cases is wlicther the ;illegcd toitfcasor owed n duty of cai-e to the 

iiijiircd party (Espitiiil I.’ Mc/riil/c S’tio1.v <’o/iriurtor.s, / t i c ,  98 NY2d 136, 138 (2002). 11 is the 

coiu-t’s responsibility to determinc whether tlici-e is ;i dtily, and “iiivolves a very delicale 

balaiicirig orsiich considci.atioiis as logic, coiiiiiioii SCIISC, science, and piiblic policy” (/I(vc 1’ 

M~/~i / i i i f f (c t i  & Litw1.x Siii$ic,c Tmtisil Opw. , d i ~ / / i . ,  124 AD2d 106, 1 OX [ 1 ” Dcpt. 19871, Q’d 72 

NY2cl 888 [ 19881, citing / lw,sz / i i  v ,S’(//i/wri, t i  1 NY2d 219, 228 [ 19841; /.)c A / i ~ d i , s  I’ L c L f / i ( w / j i  

Mc(/ .  ( ’ tvi tw, 5X NY2d 1053, 1 O S 5  [ 19831). Tlicre miist be proof of supcrvision 01- control orthe 

work in order h r  a11 cngineer lo hc licld liablc, and alxcnl siich supcrvision, there is no 

iiegligencc h r  tlic liiilui-e to provide ;I salL place to worlc LIS a iiiattcr 01‘l;~w (l lrc*/ic~r 1’ Y > I / / ( / / I / . I ~ ,  

Vuti Kuwt i ,  Gcrtis & As.coc..s., 22 1 AD2d I O  14, I 0 14- 1 0 1 5 14”’ b p t .  19051). 

IHcrc, NAR Construction, :is tlic gcnei-a1 coiitixtor, has CL rion-deleg:able duly lo the 

workers oii tlic bridge projecl for iii-jurics that arise duriiig thc coiirse o r  work. N A B  argues, as 

does Parsoiis, thal as an inspcctor of  the work ch ic  by NAB’S cable samplers, plaiiitif’l‘was iiot 

involvcd in Labor Law 240 ( 1  )’s “erection, demolition, repairing, idlering, pniiitiug, clcaning or 

pniiiting” aclivilies, iior was his work in an arca where “coiistnictioii, cxcavatioii or demulilion” 

was being perfornicd as 1-eqiiir-ed by Labor Law 5 24 1 (6). NAB rclics 011 tlic bolding and 

rcas(oiiing orMat.fi/lc= 11 (’if]) c fN.Y. ,  03 NY2d 322, 326 (1999), which held that a workei- who 

fcll ii-oin a height i n  a scliool while perroriiiing ashostos irispection, wherc tlic inspcctioii was 

phase one o f a  prqjcct and alter its completiori, pliase two of the project to actually clcan and 

I C I I I O V L  i-lSbLslUs W U U l d  / J L l ~ f ~ J I ~ 1 ~ ~ ~ d  by aliiJ1ilcl ~ l ~ l J G ~ ~ ~ i s ~ J l - ,  W-Lts I 1 i J t  i U V c l - C C l  LlnL1Cl- the LdkJfir- 

Law statutc. NAB argues that similarly, pIai11iiK was hired solely to inspect the discrete project 
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of cable sampling, atid that m y  work to i-cpiii- ihe cables would hc donc by ;i di Kcrciit coiiipany, 

aft el- L h c i 11 SIP cct i on. 

Plairitif’fk ai-giie that tlic more analogous ciisc and rcasoiiiiig is P~LL IS  I’ Port Airth. O ~ N .  Y. 

m d  NJ, I O 0  NY2d 878 (2003), which involvcd a plainti ITiiijiii-ed after fiilliiig while inspecting 

an air conditiorici- fh.n who was held to hc covct-ed iinder the statutc. According to Pr-oLs, “[t]Iic 

qticstioii wlictlier a particular iiispcciion Tulls within scctioii 340 (1 )  Iii~ist be cletci-inincd 01.1 21 

c:rsc-by-casc IxisIs, depending 011 tlic conlcst oftl ie \vork” ( 1  00 NY2d at 883). Tlic plaiiitil’l’ iii 

I ’ IYILS was ;1 1 ii ech an i c who ‘rou t i 11 e 1 y iind ert oo li ;I 11 cii uti1 orat cd act i vi t y , ” lie was em p Io yed \vi t I1 

a c~>Iiipiiiy “engagcd tindcr a contract to carry out 3ii  cr~~irneraled activity,” and lie “pai-ticipat[edJ 

i i i  ;in entimcratcd activity diiring the spcci l i c  pi-o.ject a i id  a1 the xaiiic site wlicrc 11ic iiijury 

occuixd.” ( 100 NY2d al 883). ‘l’his L‘cc)rillucncc ol‘ l’ncturs” was found to bring his activity at 

the time of his accident, within h e  statute. P l a i d  flk ai-gilt: that Malnick’s work also enhiled ;i 

variety o r f lmhons  in addition to inspection, u i c l  that the work 011 tlic bridge’s cables was only 

a part of a iiiuch larger repair and miovation project, of which h c  cablc tcsting was an integral 

and crucial conipoiient. He thus points to P m f s ’  holdiiig ttial the “intent of the statute was to 

protect workers ciiiployed in the eiiumcratcd acts, cvcn while perfon-niiig duties ancillary to those 

Plaintiff offcrs ;i description o l  work diities in a reccnt affidavit that grcatly clahoratcs 
011 what lie dcscribed dur-ing his depositioii tcstiiiiony, and is less than coiiipelling evidence (PI .  
Aff. iti Opp, to C‘r-oss-Mot. Ex. B). Even so, the physical labor dcscribed by plaintiff, including 
closing lancs 011 tlic bridge, replacing rubbcr coiics that wei-e knocked down, adjusting  ITO OW 

hoards to direct traffic, moving heavy scal‘foldiiis so ;is to inspect, installiiig metal clips to keep 
the platform safc, assisting in calibration of thc torquc vvi-c~icli. and. cliiring his inspection. 
lagging the ren iovd  sc~tions alii1 lower t h ~ i  tu the i.oadw,?y rc)r later analysis (.PI, A K  i l l  Opp,to 
Cross-Mot., Ex. 13, Malnick Aff. 1\11 IO-ZZ), a x  iiot rightfiilly sccn as construction, excavatioii, or 
demolitioii, nor repairing, alkring, painting, cleaning, or pointing as defined tinder the statute. 
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acts.’’ (PI .L l / ,S ,  at 882). 

The question orwhcthcr inspcctioii \v(:,~-k I;dls within the puwiew of Labor Law $ 240 ( I )  

and 9 241 (6) is dctcriiiiiicd 011 a case-by-cuse b x i s  aiid dcpciids 011 tlic coritcxt o f  tlic work 

(Nu/.wm 1’ A’ii/ccl Assocs., 15 AD3d 714, 71 5-71 6 [3d Dcpt. ZOOS] [citation omitted]). “hii 

employcc wil I be deemed covcrcd I>y thc stiitutc when the employce performs, for example, 

i n s pcc t i o I 1 s t 11 at arc on -go i ii s n I i d c 01 ~t ciii p oi-;i n eo LI s wit li (3 tli c r w (7 rk o I i a c o I I s t riic t i o I i 13 roj cc t 

pursuant to ;I single contract, ollicr tasks tha t  arc cnuiiicrntcd Ijy the statute, (rrltl work hl- a 

contractor engaged to provide sei-vices enumeixtcd hy tlic statute” (N(J/SOU, I S  AD3d at 707, 

citing / - ’ IHLS 1’ Pot? Ardh. o f N .  1’. d r  N J . ,  s i p - ~ i  I cmphasis irdded]). “‘I’he critical inquiry in 

dctcrmiiiing coverage tinder the statute is ‘wliat type of work the plaintiff was performing at the 

time of irijuiy.”’ (Piirrck 1’ C.‘or//it11 ofhlbany, 99 NY2d 452, 457 [201)3], quoting Johlorr v Solow, 

111 N Y 2 d  457, 465 I 1 WCS]). Hue ,  altliougli tlic contr:ict itsclf’iiivolvcd structural rcpairs and 

modiiicatinris to the bridge, plainliff s cmployci- was  no^ hii-ecl by the general contractor, NAB,  

hut by thc project consultant, Parsons, to assist in inspection, aiid specifically of the cable 

saniplitig work. Despite plsintil’fs arguriielits otherwise, his work as described in the 1)arsoiis- 

Haks Engincei-iiig contract, cannot bc said to involve the enumerated calegories of work tinder 

thc statutc (scc, Hosw t’ ( ’ i ly  ~. ofIIoriid1, 197 AD2d YO3 [4”’ Dcpt. 19931 [dismissing conip1:iint 

because plaintifi’s crnployei- was hired solely to pcrfonn iiispcctiori work ciri a bridge, not 

construction or rcpair woi-k, and thiis plaintiff was not a pcrson “cniploycd” to cariy out work 

within the scope of’T,abor T.,aw 240 (2) aiid 241 ( h ) ] ;  cf’, I.’r-owlhrr 1’ I’ily oJN. Y., 262 AD2d S19 

1211 Dcpt 1 YN] [Iiolding that plaiiitifl’iiijurcd at C G I ~ S ~ I - ~ I C I ~ G I ~  site while iiispccliiig h c  sLccl 

columns h r  I-list and dirt, as dircctcd by his employer who was hired to inspect by the 
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conshiiction nianagcr, was covered by Laboi- L ~ \ Y  $ 9  300 ;iiid 24 1 ( O ) ] ) ,  Morcover, a1 LIioLigli 

p1aintiLlargiies tha t  his work, arid that or the cable saiiipling, was an inlegrd part of the ovei-all 

project, h c  C’ourt in  n//lrr-tirrc>z explicitly re.jectcd 11ic aiialysis c~~iploycd by tlic lowcr court whicli 

“focuscd on w h e h .  plainti fl’s work was an ‘ i i i l q i - a l  and necessary part’ o f  a larger projecl.” 

(93 N Y M  at 326) ([.f: c : ~ ( A . ~  1’ rzzo c;cll.  r ( j 1 1 / 1 - . ,  i ~ ~ ~ . ,  40 ADM 4(;8, 409 [ I  71 ~ e p i .  200x1 

[lioldiiig that ‘ h i  individual 11ccd not actually be engaged in physical labor to bc cntitlcd to 

coverage undcr tho Laboi- Law,” bill i t  iiiiist be found that thc pcrson “pcifonii~~cd J work- iiitcgral 

o r  ncccssary to tlie complelion of tlic construction project” 01- was ‘“;I member o r  ;I team that 

i I nd erloo k a11 c ii 11 I 1 1 crat cd ;IC 1 i vi t y i I iid ei- ;i co ii s Iri I c t i o ii co I 1 tract . ” I ) . 

Rccai.ise plaintiffs work docs n o t  fall iiiidcr llie parameters or  the Sca.flbId Law or T,aboi- 

I,aw 5 241 (O), (lie c;tiiscs of action in thc coinplaint alleging these claims miist be dismissed as 

ngainsl NAB, ~ind arc dismissed i n  the second third-party coinplaint agaiiist Parsons ;is wcll. 

Accordingly, here  is ti0 iiccd to addi-css the “recalci tranl worker” doctrine which, i n  any  cvent, 

would be unpersuasive givcn plaiiitifi-s tcstimony tha t  the only way to rcach thc platfoi-rn from 

tlic cable was to unhook the lanyards. 

Rcmaiiiiiig are the Labor Law tj 200 claim a id  the claim sounding in negligence against 

NAB, aii d N A R ’ s c h i m  s ag ai tis t P arso II s seck i I i g i 17 dei i i  n i li c ZL t i o n ;md c on trib ii  ti 011, 1’at-sc)Ii s 

moves to dismiss both causes of action, arguing that it did not cxcrcisc supcrvisoiy control ~ ~ v c r  

Malnick and had iio duty ol‘care to provide him a safe work cnvironnient. Parsons’ molion lo 

dismiss both claims is dcnicd, as thcrc arc qiicstioiis olfiict as to its dLity olcnre niid supcrvisory 

i - 0 1 ~ .  :iotably, thc l‘m-sfix ~ f i ~ ~ t i ~ ~ ~ t  with the TU‘l’il includc pxvis ims  that it wotilil pravidc all 

protcctive gear for its subcoiitractors’ cmployees, eiisiire that the methods of perfonniIig tlie 
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services do not irivolvc ‘ ‘ I I I I ~ I I ~  chngcr” 10 tlic ciiiployccs, and comply with al l  sa fcty 1-egiilatjoiis 

(NAB Cross-Mol. Ex. 1 [C‘onlract, 13, 17, Art. S S S V I ;  pp. TK-19, TK-221). The kirsotis 

contract with Tlaks Engincct-ing indicates t h a t  the scope of services to be pcrrbinied hy 1 laks 

i 11 c I iid es p ur foil11 i I 1 g ins 1, cc t i o n :i I 1 cl si I p p o rt s erv i c c s i i i  ;icc or-d a n cc wit 11 111 c 13 roj ec 1 co t 1 ti-a c 1 a t i  d 

“as direclcd by CoIisiiI1~111~ [I’aixoiis]” (Coiltract Atlachmc~-~t A) ‘ Parsons also 1-etaincd the 

d>ility to inspect the pel-lbiiiialice of Haks’ workers and to obtaiti 1-emoval o r  any worker 

(Cloiitrxt Allacliment E). ‘I’hus, the statute’s provisions inay hc imposed based OH the 

conlractual provision rmining explicitly to tlic workers (C‘o/ili v Peitihoirc? Cos.,  sip^, 1 1 1 Misc. 

2d at 775) .  Additionally, Malnick leslificd that lic complained to a Parsons cmploycc about lhc 

t~ced for a laddcr, al ~Iic very lcast calling into qiieslioti whellici- Parsons 1-etainec1 a dit-ect 

supervisory role i i i  the woi-k. 

Parsons also seeks leavc to amcnd its second-lhird parly aiiswer to add the defcnses of 

contractual indctnnity and contribution against N A P  Cotistruclion, and to add couiilerclai~ns (or 

c o 11 1 rac t 11 a 1 i t i  d cni n i fi c at io t i  :in d c o t i  t r i 1x1 ti o 11 ;is ;iga i 11 s t NAB . It i iic I LI d es a proposed a 11 1 cud ed 

aiiswcr as Exhibit ‘1’ of its cross-~notiori. 

Pursiiant to C‘PLR 302S(b), “leavc to anictic-1 the pleadings shall be frccly given, ahscnt 

prcj Lidicc or surprise resulting from the iiclay” ( s i ‘ c c ,  M d ‘ m k i y ,  L)nvii:s & ~ ~ . S S O C ‘ . ,  I i r .  v A’cw .YO/%. 

C‘c(y Hcal/h LC Hosp. c‘o,~., 59 NY2d 755,  757 [ 19831). Parsons poiiits to the existence of the 

clause iri the contr-;icl Ixtween NAB aiid TR‘I’A stating that the indcimiiified partics jiicludc tlic 

“consultant,” i.e., Paisons (NAB Cross- Mot. Ex. J, p. 0-1). NAB opposes, and points lo a 

“tic agreenicnt is attached to an earlier motion iiiadc by PB~SOIIS, in Sequcncc 003, as 
Exhihits V-Y. 
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c c) 11 11 i c t i iig c I a LIS c i I 1 111 e s am c cc) I 1 t I-;K 1, en t i t I ccl ‘ ‘No TI 1 i id - Party U c 11 c 11 c i ai-i es, ” w 11 i c 11 stat cs 111 ;I 1 

h c  ngrcement is “solcly Tor the hciiclit or the authority, the M‘I’A and the mitractw-. N u  olher 

person or entity is iiitciidetl to receive any bcnclit tindcr this agreement” ( N A B  Cross-Mot. Ex. .I, 

31-1. 10.16, 13. 10-0). 

I t  is basic law lhat tlic contract as a wholc should not bc inteipreted in ;I way that would 

Icavc oiie of i ts provisions without Ibi-ce and crfcut (3.50 Lust 30”’ Par/citig, Ltr% LJ Bourr/ (4’ 

Mri/iqyrs o / ’ / / I P  350 ~ ~ ~ / I ~ ~ ~ / ~ I ~ / ~ ~ ~ ~ / / ~ ,  280 AD2d 284, 287 11 “ Dcpt. 200 1 I ) .  Morcovci-, i I‘ Iwo 

clauscs of a contract conflict and arc i~~-econciIiiblc, it is the rule that thc iirst cJnuse is accepted 

and thc subsequent oiic is rejected (scc‘, ,SJWII-IIIII  S‘t~i/irhirr/,s 11ir. 1’ Tdiiptcx. Ltd., I50 M isc. 2d 

5 IS ,  S I  6 [App. ‘I’erm 2cl Dcpl. I Y j l ] ,  citing 73 NY .Iur 2d, Contracls, $ 2221). Wilh 110 

d i sc 11 s s i o n fro 11 i t Ii c 13 art i e s ;I h o LI  1 t 11 c i I 1 t cn t of t h t: u o 11 I rac t p 1’0 vi si o 11 pro 11 i 13 i I i n g t 11 i I& party 

beneficiarics, the coi11-1 mikes  IKO r-irling ;is to the secniii~gly conflicIing clauscs, hut graiits 

Par-soils’ niolion to  aiiiend its complaint to add the additional dcfkiises and coun~erclaiiiis of 

ir-ideimification and conti-ibu~ion. 

‘I’lic braricli o f  the cross-motion to dismiss Kutscbaut’s loss of consortiuni claiiii is 

dc 11 i cd . 

It is 

ORDERED that in accordaiicc with this court’s prior kcision CHI the record on Novcmbcr 

12, 200s ((3. Iieportcr Nina l<oss) which is iiicoiprated as part oftliis decision 011 the cross- 

motions, and in  accor-dance with this court’s pi-ioi- writlen ordcr of that date, the motion by Fotirth 

‘l’iiird-Parly r3ci’ciidanL Halts blrigiiicci-s is gr‘aiilccl Lo ihc cxtcirl ~ ~ ’ d i ~ ~ ~ i i ~ i p ,  l11c Clcik u r  C h i i i  i ~ I . J  

disniiss thc causes of action iii tlic i i > d i  third-party coiiiplaint premised oii coiiiiiion law 
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ii~cleiiiiiilication m i  contributioii; ;iiid it is lur-tlicr 

ORDERET) that the cross-motions by N A H  C‘onstrticlioii and Parsons ‘l’raiispoi-talior-i arc 

granted oiily to the cxlenl that the cntiscs ofacticjii ol’tlic coriiplaint sounding in Labor Law 8s 

240 ( l ) ,  aiid 241 (6) are dismissed; it is fiirthcr 

ORDER ED that the ci-oss-motions by NAB Construction and 1’;irsoiis ‘l’raiisportatioii to 

dismiss tlic c m s e s  of action in the complaint sounding in  Labor Law S 300 ;11id coiiiinoii law 

ncgligcncc arc dcnied   id thosc ciiiiscs of aclioii ;ire scvcrcd and conlintieci tinder this iiidcx 

number; and it  is l.~11-1Iiei- 

ORDERED that ci-oss-iiiovaiits shall serve ;I copy of this order upol-1 tlic C‘lcrk oi’tlic 

C‘oiii-1 who is to eii~crjuclgr~icnt in  nccordaiicc with this decision and oidcr; and it is ftii-thei- 

OIiDERED that tlic cross-iiiovcLiits sliall sci-ve a copy ol‘tliis ordcr with noticc of entry 

upon a l l  parlies and third-pai-tics withiii scvcii days oKcritry of this order; 

ORDERED that tlic braich 01‘ Parsoils’ cross-motion to amc~id its second third-party 

ariswcr is grantcd, and the document attached as Exhibit “’I”’ lo the cross-motion sliall be dccmcd 

tTlcd and scrvcd upon the entry of this decision and ordei-, and NAB shall file a i d  scrvc any I-cply 

lo the couritcrclainis within 20 days ol‘entry o1‘this decision and or-der; and it is Fui-thcr 

ORDERED that thc partics in thc iliain action aiid all the r-clatcd tliird-party actions shall, 

by March 9, 2009 sti  bmil :I joint compliance conference stipulation schedulil-ig all oiitstaiidiiig 

depositions and rcsolviiig all outstatidiiig disputes to be so or-dcrcd hy the coiirl, with all 

discoveiy to be complctcd 1 ~ y  May1 5 ,  2009; it is fiii-tlicr 

OiWEIIED if ~lic IJat Lic;s iiiicl LIiiiJ-piiLics I i 1  ( ( J  U J I I I I . J ~ Y  wiL11 ill(; u l c l ~ i  iu sulri i t  ;I joirit 

compliance coiiki-eiice stipulation referenced in tlic forcgoing paragraph, then all par-tics arid 

14 

[* 15 ]



C'OMPLIANC'E C'ONFERENC'E M A Y  N0'1 BE AD.IOIJRNED and any party or third-party 

failing lo :ippear hy comsel liilly prepared to address all issues o f  discovery sliall bc dccmed i n  

d c fail 1 t . 

'l'his constilutcs the decision and ordcr of h e  court. 

.r.S,b. 
Dated: Febl-iiary 20, 2009 - 

New York, NLW York 
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