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PAUL G. FEINMAN, J.: 

In motion sequence number 005, defendant 14 Horatio Street Apartments Corporation 

(“the co-op”) moves pursuant to CPLR 32 12 for : (1) summary judgment declaring that plaintiff 

Banker’s alterations and installation of a washer and dryer violate the co-op’s prohibition on 

washers and dryers, the Offering Plan and Proprietary Lease; (2) an injunction preventing 

plaintiff and his subtenants in apartment 15H from operating the washer and dryer and directing 

plaintiff to remove such equipment; and (3) an award of attorney’s fees. Plaintiff Banker opposes 

the motion, and in motion sequence number 006, cross-moves for partial summary judgment on 
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the issue of the legality of the installation of the clothes dryer alone. The two motions are joined 

for purposes of decision. 

Plaintiff Banker received the co-op shares allocated to apartment 1514 at 14 Horatio 

Street, New York, New York i n  a divorce property settlement finalized in late 1994. The 

apartment was occupied by subtenants eligible for rent stabilization. In March of 2005, plaintiff 

sub-leased the apartment to a new tenant. As part of up-scaling the apartment, plaintiff installed a 

washer and a dryer and performed some alteration work to fit the appliances into the plumbing 

system. Defendant co-op and its managing agent, Key Real Estate Associates, strenuously 

objected in writing, by e-mail, and orally to plaintiffs new sublease and the installation of the 

washer and dryer in the apartment. The co-op complained that plaintiff did not secure the co-op’s 

consent to the sublease, failed to sign and comply with the Alteration Agreement, and violated 

the co-op’s allegedly long-established prohibition against individual washers and dryers. Plaintiff 

maintained that he was a holder of “unsold shares” and, as such, was freed by the Offering Plan, 

dated November 24, 1982, and the Primary Lease, dated January 5 ,  1984, from complying with 

the co-op’s demands, which were applicable only to shareholders. The co-op refused to recognize 

plaintiff as a holder of unsold shares. Plaintiff brought the present suit in December of 2005, 

which, in part, seeks a judgment declaring his status as a holder of unsold shares, with attendant 

rights to sublet and renovate the apartment without the co-op’s consent. The co-op 

counterclaimed for breach of the lease. By Decision and Order of the previously assigned justice, 

dated February 22, 2007, plaintiff was declared to be a holder of unsold shares allocated to 

apartment IS€€ ;  the court indicated that this declaration was without prejudice to the parties’ 

rights to litigate the remainder of the issues in the case, including the issue of the installation of 
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the washer and dryer (Banker’s Aff. Ex. A). 

Under CPLR 3212(b), summary judgment “shall be granted if, upon all papers and proof 

submitted, the cause of action or defense shall be established sufficiently to warrant the court as a 

inatter of law in directing judgment in favor of any party.” To warrant a court’s directing 

judgment as a matter of law, it must clearly appear that no inaterial issue is presented for trial. 

(Ddiendo v Johnson, 147 AD2d 3 12, 3 17 [2nd Dept 19891). Defendant argues that summary 

judgment is appropriate because the business judgment rule makes the co-op’s decision 

impervious to judicial second-guessing. Plaintiff counters that the business judgment rule is 

inapplicable and that he is entitled to partial summary judgment under the applicable 

reasonableness test. 

The business judgment rule precludes judicial review of the co-op board’s decisions so 

long as the board acts for the purposes of the cooperative, within the scope of its authority and in 

good faith (Levandusb v One Fijlh Ave. Apt. Corp., 75 NY2d 530, 538 [1990]). The business 

judgment rule is not applicable when documents setting out the relationship between 

shareholders and the co-op expressly require the co-op’s actioiis not be unreasonable (Ludwig et 

al. v 25 Plaza Tenants Corp., 184 AD2d 623 [2”d Dept 19921; see also Rosenthal et al. v One 

Hudson Park, Inc., 269 AD2d 144, 145 [l” Dept 20001). In the present case, the co-op is subject 

to such an express requirement. Paragraphs 38[m] and 21 [a] of the Proprietary Lease and Section 

N[3] of the Offering Plan allow the holder of unsold sliares to make any alteration, enclosure, or 

addition to the water, gas , or steam risers or pipes, heating or air conditioning system or units, if 

any, electrical conduits, wiring or outlets, plumbing fixtures, equipment, or any other installation 

or facility without the co-op’s written consent, “subject only to the consent of [the co-op’s] then 
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managing agent, which shall not be unreasonably withheld or delayed.” Installing and connecting 

a washer and dryer to the plumbing and electrical systems thus fall within the type of action that 

requires the co-op to either agree or proffer a reasonable withholding of consent. Thcrefore, 

defendant’s decision to prohibit plaintiffs installation of the washing and diying machines is not 

shielded by the business judgment rule and must be scrutinized by the Court utilizing a 

reasonableness standard. ’ 
According to Levundusky, the reasonableness test is twofold. First, unlike the business 

judgment rule, which places on the shareholder the burden to demonstrate the breach of the 

board’s fiduciary duty, reasonableness review requires the board to demonstrate that its decision 

was reasonable (Levandusb, 75 NY2d at 539). Second, although a certain amount of deference 

may be accorded to board decisions, the court itself must evaluate the merits or wisdom of the 

board’s decision (Id,). To establish that its decision was reasonable in this instance, defendant’s 

affirmation alleges a long-standing policy against use of washing machines by residents. 

Defendant also proffers a list of reasons for such policy, including the potential for flooding, 

noise, the overloading of the building’s plumbing system, the creation of suds zones and the co- 

‘Defendant argues that since Paragraph 1 X[c] of the Proprietary Lease reserves with the co-op the sole 
judgment to disallow residents the use of any appliances it deems damaging to the building or the quality of living, 
the business judgment rule is the appropriate standard. Defendant overlooks the fact that the Offering Plan and the 
Proprietary Lease provide greater rights and more dccisionmaking independence to holders of unsold shares than to 
shareholders. Paragraph 38 of the Proprietary Lease delineates this divergence. Paragraph 38[b] allows the holder of 
unsold shares to sublet without consent of the co-op, while shareholders may be denied consent for no reason. 
Paragraph 38[c] reserves with the holder of unsold shares the right to block any changes in temis and conditions of 
the Primary Lease that affects the holder’s rights, while the rights of the shareholders can be modified by approval of 
75% of the co-op’s shares. Paragraph 38[h][i] relieves the holder of the duty owed by shareholders to compensate 
the co-op for the legal fees related to subletting. Paragraph 38[1] allows the holder to subdivide and combine 
apartments without the co-op’s consent, while shareholders may do so only upon the co-op’s written permission. In 
addition, pursuant to Paragraphs 2 I [a] and 38[m], unlike shareholders, the holder is not required to sign the 
Alteration Agreement, which outlines conditions and requirements for doing any work or adding fixtures in 
apartments. 
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op’s ability to obtain contracts for washing machine service in the basement. Defendant further 

maintains that plaintiff failed to comply with state and local construction laws by failing to 

obtain requisite work permits. However, upon a careful review of the record? the Court finds the 

co-op’s arguments unpersuasive. 

First, there is no evidence of a long-standing written prohibition against individual 

washers and dryers. There is no such prohibition expressed in either the Offering Plan, the 

Proprietary Lease or the House Rules. On the contrary, the Proprietary Lease impliedly allows 

their use, because Paragraphs 18[a] and 21 [c] mention a washing machine in a long list of items 

which the residents have the responsibility to maintain and which become fixtures if they cannot 

be removed without making structural alteration inside their apartments. In addition, the co-op’s 

Alteration Agreement was amended by the co-op to include an express prohibition against 

washing machines only after the present dispute arose, which underscores its prior absenceV2 

Second, the record is also devoid of any support for or credible explanation of all the 

listed reasons for the prohibition. Defendant failed to proffer an expert’s affidavit supporting or 

explaining the need for the blanket prohibition. An unsworn letter from Fred Smith Plumbing 

and Heating Company, dated May 25, 2005, which defendant offers in its submissions does not 

satisfy defendant’s burden on the summary judgment motion (Def. Reply Aff. Ex. A). In 

addition, the parties’ e-mail letters raise an issue as to the reasonableness of defendant’s action, 

evidenced by defendant’s summary refusal to take into account plaintiffs description of the 

The co-op offered a 1998 version of the Alteration Agreement, thc print of which was almost 
unintelligible, Paragraph 24 of that version allows use of washers and dryers upon written consent of the co-op. (Der. 
Reply Aff. Ex. B) As noted in footnote 1 ,  under the Proprietary Lease, plaintiff as a holder of unsold shares is not 
required to enter into the Alteration Agreement and is not bound by its terms. 
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efficiency of the imported washer selected by him (Kob’s Aff. Ex. L). Defendant also fails to 

show that it has considered the number and ratio of apartments in the co-op held by the holders 

of unsold shares. Since the co-op may, without reason, deny Common shareholders use of 

individual washers and dryers, there is an unknown aggregate effect of the use of washing 

machines by the holders of unsold shares. This leads the Court to conclude that surnniary 

judgment is not appropriate here, because there remains an issue of fact as to whether the co-op 

acted reasonably in prohibiting installation of plaintiff’s washer and dryer and the attendant 

structural alterations in the apartment 15H. 

Third, as to the issue of plaintiffs compliance with state and local laws, the Court finds 

the record to be woefully incomplete. Presently the record contains only the project invoices 

indicating that all contractors were properly licensed (Kob’s Aff. Ex. G, H). Defendant does not 

offer an analysis of the relevant state and city regulations alleged to have been violated. 

Defendant’s conclusory allegations that no permits were secured prior to the commencement of 

the work and that no project plans were filed with NYC Department of Buildings, raised for the 

first time in its reply papers although alleged in its answer, do raise a triable issue, but are alone 

insufficient to entitle defendant to the judgment as a matter of law. Therefore, defendant’s 

motion for summary judgment is denied. Inasmuch as a trial is required on these points, the 

Court also cannot summarily grant defendant’s remaining requests for an injunction and 

attorney’s fees. 

Turning to the cross-rnotion, plaintiff argues that because a dryer does not use water and 

is not connected to the plumbing system, the co-op may not reasonably withhold consent to its 

installation. Defendant contends that the substantial amount of alteration work done to 
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I 

accommodate both the washer and dryer, as evidenced by the prqject invoices, raises a triable 

issue as to the dryer’s effect on the building’s overall facilities. Given that the washer and dryer 

were installed as a set, the determination of reasonableness of the co-op’s refusal should apply 

equally to the installation of both the washer and the dryer. Therefore, plaintiffs cross-motion for 

partial summary judgment is denied, Accordingly, it is 

ORDERED that defendant’s motion for summary judgment is denied; and it is further 

ORDERED that plaintiff‘s cross-motion for partial suminary judgment is denied; and it is 

further 

ORDERED that the parties shall appear for a bench trial in Part 12, Room 212, 60 Centre 

Street, New York NY 10007 on April 20,2009 at 9:30 a.m. 

This constitutes the decision and order of the 

Dated: February 20, 2009 
New York, New York J.S.C. 

(2009 Pt 12 D & 0 ~ 6 0 4 2 7 1 ~ 2 0 0 5 ~ 0 0 5 , 0 0 6  ms) 
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