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P1 ain t i ff, 
Index No. 601423/OG 

- against - 

VHH LUXURY, INC., OMNICON lNTERIORS, INC., 
MAXCON GENERAL CONTRACTING COW., 

Defend ant. 
X __------------------------------------------------------------------ 

TINGLING, J.: 

Plaintiff Crown Painting & Decorating, Inc. brings this action to recover $3 1,300 in 

payment 011 a contract. Defendant Maxcon General Contracting Coip. (Maxcon) hired plaiiitilf 

to work at a building owned by dcl’endant VBH Luxury, Inc. (VBH). Plain~iff‘com~nenced this 

action because it was not paid. In addition to suing Maxcon and tlic building owner, plaintiff 

sued Ornilicon Interiors, lnc. (Oninicon), on the basis that it is Maxcon’s successor corporation. 

Omnicon niovcs for smiiiiary judgiiieiit dismissing the complaint as against it. Oiilnicon 

contends that it is not Maxco~i’s successor corporation. that it is completely separate from 

Maxcon, and that it is not liable for M ~ X C O I I ~ S  obligations. Oninicon and Maxcon are 

represented by the same counsel. 

Tlic coniplaint alleges that after plaintiff finished its work, i t  sought the balance of 

paymcnt that was due. Maxcon advised plaintiff h a t  “Maxcmi was no longer on the job” 

(Coniplaiiit, 1 12), and that plaintiff should seek payment from VBH. The coinplaint contains 

~auses  of action for “work, labor & services”, breach of contract, account slated, iinjiist 
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cnricliiiieiit, and quantum meruit. It states that Omnicon is the successor corporation to Mascon, 

but offers no supporting facts. 

The moving arfidavit by Gctulio Echeanclia states ‘IS Ibllows. Echcandia is ]>resident o r  

Maxcoii and Omnicon. In Julie 2002, Maxcon and plaintiff entered into their contract. Plaintifl’ 

finislied the work in August 2002. Omnicon was incorporatcd in January 2003. It had no 

~nvolvcinent in plaintiffs work and has never made any contracts with plaintiff. Omnicon’s 

place o I‘biisiness has at all  Limes been different from that of Maxcoii’s. “M;IXCOII is no lo i i~c i  

doing busincss” (Eclieantiia Affidavit [Aff.], 7 5 ) .  

The opposing affidavit attctnpts to correct the dcficiciicy in the complaint. Plaintifi’s 

principal, Lawrence O’Shea, states that he worked with Echeandia on the project. After the wot k 

was done, O’Shea telephoned Echeandia seeking payment. O’Shea says that Ecliennclia “had 

closed Maxcoii and opencd 011iiikon ...” (O’Shen Aff,, 7 5 ) ,  and that Omnicon had the same 

sccretaiy and telcphone number as Maxcon, aiid that it was right around the comer from Maxcon. 

Echeandia told O’Shea that Omriicoii was doing “similar work as Maxcon, and had the same big 

accounts ... and the same architect or desigticr ...”( id, 7 7). 

O’Shca’s alfidavit states that Echeandia told him lo come to the olfjcc and that he wo~iltl 

give him some money. On March 1 0 ,  2004, O’Shea went to the address given as Oninicon’s 

address and received a check for $1,500. On November 1 1 2004, O’Shea received a check for 

$750. O’Shea alleges, aiid Omnicon admits. that both checks were paid from Oninicon’s bank 

Llcc 0 11nl . 

Plaintiff‘coninienced this action in 2006. On September 12,2007, it sewcd a notice to 

admit upon defendants Oinnicon and Maxcon. Defendants did not respond and Oiniiicon iiiade 
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this motion over a year later. 

The test 011 a motion for summary judgment is whcther the pleadings raise a ti.iablc issuc 

oi’fact (Mrrrtforrl ACC. d: / I ~ ( / C / ? Z .  c‘o. 1’ Wesolowski, 33 NY2d 169, 172 [ 1971]). Tlic fiinction O F  

~l ic  court is one of issue finding, not issue dctemiination (Ferrmle v Artieriurrri L i r i i g  ,4ssi1., 90 

NY2d 623, 630 [ 19971). The credibility of the parties is  not ;L proper consideration For the cour-l 

(id. at 63 I ) ,  and statemcnts made i n  opposition to the motion inust be accepted as lruc (Lelt/.cr 

,WcC;m~ci.iz Bovis, / / I C .  v New I’ork Ymkess ,  207 AD2d 256, 258 [ l “  Dept 19941). The movarit 

bears the burden of establishing his ciititlernent to suinmaryjudg~neiit as a mattcr of law 

(Fen-arite, 90 NY2d at 63 1). 

A siiccessor corporation is onc that “that, through amalgamation, consolidation, or other 

;issumption of intcrests, is vested with the rights and duties of an earlier corporation” (Black’s 

Law Dictionary [Westlaw 8th cd 20041). A corporation does not become a successor corporation 

~-esponsiblc Tor thc obligations of the putativc predecessor iiicrely by acquiring the latter’s asscts 

(Scliiimachw v Riclinrds Sliecrr Co., 59 N Y M  239, 244 [1983]). There are four ways i n  which ;I 

corporation may become liable for a predecessor’s obligatioiis. The corporation “( 1)  ,.. expressly 

or iinpliedly assumed the predecessor’s tort liability, (2) there was a consolidation or merger 01. 

seller and purchascr, (3) the purchashg corporation was a mcre coiitinualion of the sclliiig 

coiporation, or (4) thc transactio11 is cntercd into frauduleiitly to escapc such obligalions” (id. at 

245). 

That Oninicon may have assumed Maxcon’s assets does not mean that Oinnicon became 

liable for Maxcori’s debts. To establish Onmicon’s liability, plaintiff advances the first t h e e  

Iheories, two of ~vliicli arc applicable to the facts alleged lierc, First, plaiiitiff argues thal 
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Oninicon assumed Maxcoii’s debt to Crown by promising to pay plaintiff and by partly 

pel-foniiing that pi-oiiiise. 

Sccond, the factors considered in dctennining whether a de facto merger has occurred 

includc: (1) continuity of ownership; (2) cessation of tlie ordiiiaiy business and dissolution o r  the 

I ~ ~ C ~ C C C S S O I * ,  as sooii as practical; (3) assuinption by successor of liability necessary for the 

uninterrupted contiiiuation of the predecessor‘s busincss; and (4 j continuity of iiiaiiagemeiit, 

personnel, assets, physical location and gciicral business operation (Mutter o f N ~ w  York C’ily 

Asbcstos Litig., 15 A n 3 d  254. 255-56 [lst  Dept 2005]). A de fx to  niergcr finding does iiot 

1-eqtiire the prcscnce of each of these hactors (id,), 

Here, plaintiff sufficiently allcges that Maxcon and Oninicon have continuity of 

ownersliip aiid iiiar~~genieiit, and personnel, assets, aiid gcnei-a1 business opcration. Thc Pact that 

Oiiiiiicon used its checks to pay part of the debt incurred by Maxcon hints at a close relationship. 

Altliough Maxcon is still extant, a finding ofde  facto merger. does not always require the legal 

dissolution of the predecessor corporation (see Fitzgerrrld 1’ Fuhnestock B Co., 286 AD2d 573, 

575 [ 1 st nept 20011 j. It is enough that the succcssor takes tlie assets of the predecessor and 

leaves i t  a shell (id.). Here, it is alleged that Maxcon no longer does business. All these 

iillegatioiis suffice to raise factual questions as to whether Oninicon assunicd Maxcon’s 

obligations to plaintiff and/or whcther there was a de facto merger between the corporations. 

Third, the mere coiitilluation theory qiplies whcre only the successor coq2oratioii sui-vivcs 

and the pi-edecessor coipoi-ation is extinguished (Sdzzrmrclter, 50 NY2d at 245). The theory docs 

not apply where the predecessor survives “as a distinct, albeit mcager, entity” (id.), Rccause 

Maxcoii is still alive, Omiiicoii cannot be deemed a nierc continuation of Maxcon. The 
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allegations do not fit the third basis for successor liability. 

Summary judgment is denied. Defeiidants should respond to the notice to admit, which 

seeks information about the relationship between Maxcon and Omnicon. 

hi conclusio~i, i t  is 

ORDERED [hat the niotioii by de~endan t  Oniiiicoll Interiors, Inc. for- summary j iidgiiicn1 

disriiissing the coniplaint as a ~ ~ a i n s l  i t  i s  denicd; aiid i [  is lurilicr 

ORDERED that defe~idnnis Omnicon Interiors, Inc. and Maxcoii General Coiitracting 

Coip. respond to tlic notice to admit within 30 days after receiving a copy of this order with 

notice of ciitry.! 
I 
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