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Index No. 108854/08 
M t n  Seq. 001 

For a Review P u r s u a n t  t.c A r t i c l e  7 8  

T h i s  S p e c i a l  P r o c e e d i n g  a r i  ses out. o f  respondent‘s i Lisuance 

of  a d e t e r m j n a t i n n  ddted  J u n e  11, 2 0 0 8 ,  c a n c e l l  ing  p e t i t i o n e r ’ s  

l i q u o r  l icense a s  of ,June 3 0 ,  200R. 

On May 30, 2007 petitioner r c c e i v e d  a n  n n - p r e m i s e s  l i q i i o r  

1.i ( :ense (“the 1iqi.ior l i c e n s e “ )  f o r  p r e m i s e s  1 ocated a t  305 E a s t  

53’ S t r e e t  i n  Marilzdt.tan ( “ t h e  premises”) . Less than t , w o  rnonths 

after o b t a i n i r i q  thcj  r l i q l l n r  l i c e n s e ,  pet i t  i oner ‘  5: p r e m i s e s  were 

the subj c c t  of an unannounced  1 n s p c c t . i o n  condi icved by s e v e r a l  New 

York City A g e n c i e s ,  i n c l i l d i n g  respondent, the N e w  York St3 f .P  

Lj qiiou: A u t h o r j L t y  ( “ t h e  S t a t c  L i q u o r  Ai.zthority” o r  “ r e s p o n d e n t ” )  . 

During  t .he i n s p e c t i  o n ,  respondent.‘ s ir1vest.j g a t o r s ,  F r a n k  

E n g l a n d e r  a n d  R i c a r d o  C r u z ,  o h s e r v e d  tha t .  p e t - i t  1 ~)r ie r ’  s premises 

d i d  not conform t.o the di.agram submi . t ted  by pekitioner w i t - h  t:heir 

o r i  q i r i a l  l i q u o r  l i c e n s e  appl i c a t i o n .  Petitioner i n d c e d  admits t o  

having expanded the premises t.o c r e a t c  four k a r a o k e  room5 a n d  a 

u h t a i n i  n g  respondent_‘s approval i n  a c c o r d a n c e  w i  t t i  Sec : t i  on  99-(ri 
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of t.lie Alcoho l . i ( :  and Deveraqe C o n t r o l  1 ,aw.’  

A f t e r  o b s e r v i n q  t h e  use and s t o r a g e  of alc:ohol in 

p e t . i t i . o n e r ’  s addit . iona3 space, I n v e s  tiqator E n g l a n d e r  i n s t r l j c t e d  

pe t . i t . i .oner ‘s  president, Hisashi I b a t a ,  to i rnmed ia t . e ly  remove a1  1 

aIcnholic h c v e r a y e s  from the  new1.y created arcs. I n v e s t i , y a t o r  

f u r t h e r  a d v i s e d  Mr. Tbata t h a t  he could neither store  nor perm1.t. 

a l c o h o l i c  bever-ages jn the a d d i - t i n n a l  s p a c e  u n t i l  a n  a 1 t e r a t . i  o r - ?  

appl i r a t - i  o n  was f i l e d  w i t h  a r id  approved b y  t h e  St.al.e L i q u o r  

A u t h o r i t - y  (Order t o  Show Cause, F,xhib i t .  A )  . Pet. i t . i . ( .)ne.r  f i l e d  tihe 

belated, bu.t required, A p p l  i c a t i o n  f o r  P e r m i s s i o n  to Make 

AI t e r a t i o n s  wi.t.h the  S t - a t e  L i q u o r  A u t - h o r i t y  o n  November 2 7 ,  1.007 

(&, E x h i b j t .  B) . 

On Septembcr  3 0 ,  2 0 0 7 ,  r e s p o n d e n t  sen t i  p e t i t . i o n e r  d Notice 

of EJleadi .ng ,  c h a r g i n q  p e t i t i o n e r  w i t h  v i o l  a l . i o n s  01 S e c t i o n s  11.1 

and 9 9 - d  of t . h e  Alcoholic. Reveraqe C o n t r o l  Law. P e t i t i o n e r  was 

additionally charqed w i t h  v i .olat . i  o n s  of S t a t c  T, iyuor  A u t h 0 r i . t . y  

Rule 5 4 . 8  and Rule 3 6 . l ( f )  ( 9  NYCIU?  4 8 . 8  and 9 NYCRR 53.l(f), 

r e s p c c t i v e l y )  (Order t o  Show Cause ,  Exkj.bi,t:  C )  . 

At. i3. hearinq hcl.(j or1 F e b r u a r y  4 ,  2 0 0 8 ,  i n  defense o C  t h e  

Alcoho1i.c HFtveraqe Cont.1-o1. T a w  999-d r e a d s ,  in p e r t i n e n t .  
p a r t . ,  a s  follows: 
1 .  . . ] Before a n y  s u b s t a n t i a l  a 1  t e r a t i o n  t o  a l i censed  premise:; 
may be u n d e r t a k e n  hy O F  or1 1:he behalf of  a n y  liccnsee exc:epI. a 
micro -wine ry  o r  3 f ~ r m  w i n e r y ,  t h e  l i c e n s e e  shall rnake a n  
a p p l i c a t i o n  to tthe .1 i q u o r  a u t h o r i  t:y f o r  p e r m i s s i n n  t.o effect s11c;Ih 
a l t e r a t i o n  [ - - - 1 (&. 1 - 

I 
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ck1arqc.s advanced, p e t i t . . i o n e r  a rgued  L h a t .  t . h e i r  acL: i o n s  w e r e  t h c :  

res111 t of r e ' l y i  ng upon the advi .ce  of  prior lcgal counsel I P r - i  c3.r 

counsc!:l , a c c o r d i  nq to tFs t . i rnony offered by petj t-iorler, advised 

p e t . i t i  orler t c) f j rstl make t.he a l t - e r a t i o n s  Lo t.he premises , a n d  

Lhen fj.1.e t h e  necessary p a p e r w o r k  w it.h respondent a f t e r  t.he 

a l t e r a t .  i o n s  were cornplct.etl (see, V e r i f - i e d  A n s w e r ,  E x h i b i t  1.; 

irllso, Ordcr I:(-> Show Cai.ise, E x h i b i t s  A, D) . 

Ry dcci s : ion  dated April 4, 7008, Admi.ni,strative Law Judge  

N i c h o l a s  De Cesare s u s t a i n e d  t .he charges a g a i n s t  p e t i t i o n e r ,  

determin i .nq t:hat no t -wi  thstanding c l a i m e d  r e l i a n c e  on p r i o r  

counsel s l ega l  a d v i  (:e, pet.; t:i o n e r  had f a i . l e d  t o  comply wi th 

r e s p o n d e n t ' s  applicable l aws  and r u l e s  ( O r d e r  to S h o w  C a u s e ,  

Exhibit D) - A L J  De C e s a r e  however,  d i d  note that t.he r e l i a n c e  o n  

p r i o r  counse l . '  s 1 e g a l  a d v i c e  s h o u l d  be c o n s i d e r e d  a m i t i q a t : i  ng 

factor i n  assessinq petitiancr's perialLy (g .  ) .,' 
On kJune 18, P O O R ,  respondent issued petitioner a 

cancel.1 ation order, e . f f e c : t i  ve3.y c a n c e l l i n g  and/or r c v o k i  r-iy 

peti.tioner's o n - p r e m i s e s  I iceizse a s  o f  JUIIE! 30, 3008. This 

spec ia  1 p r o c e e d i n q ,  s e e k i n y  t o  v a c a t e  and a n n u l  respondenL' s 

deterIniriaLion, was commenced s h o r t l y  t > h c r c a f t e r .  

The c o u r t .  notes t h a t  ALJ ne Cesare a l s o  made m e n t i o n  of 
t h e  f a c t  t . ha t  durincj t.he same Ju l .y ,  2 7 ,  2 0 0 7  i n v e s % i g a t i o n ,  the 
Department: of  Hea1t.h cited petitj onerr w i t h  a t - o t a l  of- f o u r  H e a l t h  
Code v i o l a t i o n s .  Three of t - h o s e  v i o l a t i o n s  were later u p h e l d  in 
a s e p a r a r p  h e a r i n q ,  a n d  petitioner w a s  f i n e d ,  ainrl paid, a t o L a 1  
or  $850 (&; see also ( s e e  Ver - i f i ed  Answer ,  L x l i i b i t  1). 
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D i s c u s s i  on 

J u d i r . i . a l  revicw of agency  determinations t.radi.t.i onally 1 . i m i t .  

t h c  court's scope of a n a l y s i  s to whet-her t.he c h a l  lenqctd 

d e t e r m i n a t i o n  was ratj onaJ.1.y based, or w h e t h e r  i I-. was made .in 

v i n l a t - i  on of 1 a w f u l  p r n c e d u r e ,  was affect-ed by an error or law, 

was a r b i t r a r y  and capr j -c ious ,  o r  a n  ahuse  of d i s c r - e l . i o n  (CPLLR 

7803; P e l 1  v .  Board  o f  E d u c a t i Q n ,  34 NY2d 2 2 2 ,  331 [19'74]; 

C h i n e s e  Staff & Workers A s s o c j . g t i o r - i  v .  C i t v  o-f, New Y o r l c ,  68 NY2d 

359, 363 [1986]; F l . a ~ k e  v .  Onodaga L a n d f i l l  S v s t e m s ,  Inc., 69 

N Y 2 d  35% 119871). See g e n e r a l l y ,  Barr ALtman, L i p s h i e  and  

Gcrstman; N e w  Yor .k  Civj.1. Prac t - iCe  Refo re  Trial, [James P u b l i s h j , n g  

20081 542:200-244). It. i.s not. a de novo review ( S F T ~ ,  Grevs t -one  

Mgnaqement. Corp .  v .  C Q n c i l i a t i , o n  and  Appeals Board,  94 A132d 614, 

616 11"'- Dept 3 9 8 3 ,  a i f ' d ,  62 N Y 2 d  763 1:1984]) * A s  s u c h ,  t h i s  

court w i l l  n e i t h e r  e n t - e r t a i n  issues not previously r a i s e d  i n  an 

admi.ni:;Lrat.ive hearing (see, Torre?Q v. NYC TIsusinq Aut;.hc-,rit:v, 40 

A D 3 d  328 [ 1" D e p l .  2 0 0 7 1  ) , n o r  wi 11. i t  s u h s t - i .  ILrite its judgment 

for t - h a t  of the agency responsible f o r  m a k . i r i g  t h e  determi nation 

being c h a l l e n g e d  (see, Purdv  v .  Kreisberq, 4 7  N Y 2 d  354 [1979']). 

R e v i e w  of t:hc= papers  presented indicates thtrlt: re.spondent:' 5 

entj re r a t i o n a 1 . e  far- cancelling p e t i t i o n e r '  .s on-p remises  1 i cerise 

is der ived  riot Irom t h e  facts adduced at t h e  admini .s t r .aCive 

hcaring, but f r o m  t.he c l a i m  t h a t  t h e  cancellation of pet.i,tioner's 

1 ic:cn.sr was necessary t.c prot-ect  the n e c d s  or Lhe s u r r o u n d i . n q  

4 
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c o m m u n i t . ~  ( s e e ,  A f f i r m a t i o n  of  S c o t t  Weiner) . The p rob lem w i t - h  

t h i  s argument however-, i s  that the 64-paye a d m i n i  s t . r . a t i v e  hearing 

t r a n s c r i p t  is compl e t e l y  devoid of  any r e f e r e n c e s  cc),mmur-lity board 

complaints or expressed community needs arid concer.ri:l; (Verified 

Answer/  respondent.'^ O p p o s i t i o n  Papers, Exhik1i.t 1 ) . Since these 

i s s u e s  wcrc nol.  raised at. t:he admini s t r a t - i v e  hearinq, t.tieir 

in t . roduc t . i on  w i . 1 1  nni-  be al lowed now (Torres 40 A D 3 d  328; 

SLes,i,nqer> v .  Denartrnent o f  Housinq P r e s e r v a t i o n  a n d  Develmme.nt_ 

of the Cit .v  c),F New Ynrk, 39 Ad3d 246 [ lZt  200'11) , 

The rcma-i n i n g  s u p p o r t  for respondent's decision: t -h ree  

f i r s t - t  ime New Y o r k  (3i ty H e a l t h  Code vio1.at.i ons3 and f o u r  f i r s t -  

t i m e  S t . a t e  ?,j.qunr A u t . h n r i t y  v i o l a t . i o n s ,  sjmp1.y do r iot  support. t . h e  

p e n a l  t.y a s s e s s e d  a g a i n s t  peLi tLioncr ( s e e ,  Shore  Haven &QU, 11 y C X - -  

New Y o r k  Stat.(: Liquor A u t - h o r i t v ,  37 NY2d 1 8 7 )  - T h e r e  has heeii no  

demonstration that p e t i L i o n e r  w i l l f u l . l y  v j - o l a t e d  any applicable 

laws and r u l e s  involvptd .in this a p p l i c a t i o n  (scc?, Matter of  

S u f f o l k  Mqnor, Inr., v. State of N e w  York L i q u o r  AyI<hoyi tv ,  2 0 4  

AD2d 1075 1 4 ' "  Dcpt 19941; T,'Intriqiie, I n c .  v. State L i q u o r  

A u t h o r i t y ,  2 9  A D 2 d  8.54 [l"' Dept 3.54683 ) . To t.he ( :or i t ra ry ,  when 

petitioner was told t h a t  a1coholj.c beverages could n o t  be served  

o r  stored j n  the expanded p r e m i s e s  hccause  of r.hc+ f a i l u r e  '1.0 

' 'The hea 1 th (:ode v i o l a t . i o n s  were f ( 3 2  cvi .dence o f  mice, 
s j n k - h a n d  wash ing  violations ( s i n k  not used for intended purpose, 
no paper t - o w e l s  a n d  soap p r e s e n t  a t  time oi i n s p e c : t . i o n )  , and IJ.CF: 

of open-bait products ( SCC, Respondent '  R 0pposi.Lion P a p e r s )  . 

5 

[* 6 ]



comp1.y wit .h the respondent' s r e q u i r e m e n t - s ,  p e t i t i o n e r  removed t .he 

offending beveraqes and  f i  1 ed t h e  proper  app7iicatiorl:I; wit .h t:he 

S t a t e  L i q u o r  Ai1t.horit.y. F u r t h e r m o r e ,  even  ALLJ DEI C e s a r e  

concluded  t h a t .  pet.i tioncr' s a s s e r t e d  d e f e n s e ,  that they expanded 

f i rs t .  a n d  filed f o r  p e r m i s s i o n  a f t e r  c o n s t r u c t i o n  w a s  completcd 

because p r  

taken i n 1 . o  

pet i t - i o n e r  

l l n d e r  

ILhaL w h i l e  

nr lcqal c:ounsel adviscd  t h e m  to do so, s h o i i l d  be 

cons;  d e r a r i o n  when a s ses s ing  a penal  ty agains t :  

t h e s e  ci .rcumsLances, it is t h i s  c c ) u r t , ' s  c c ) n c l u S i . o n  

there i n d e c d  exists evidence t o  siupport t h e  t - e c h n i c a l  

v i o l a t i o n s ,  t.he penal ty j-mposed a g a i - n s t  pet i t  ioncr by t h e  Stat .? 

L i q u o x  A u t h o r i t y  is excessive (see, Mei. Ch i  L,iyiiol  Clorp. v .  New 

Y o r k  S t a t e  L i q u o r  A u t h o r i t y ,  1 9 5  AD2d 2 7 0  [I"' D e p I  - 19931, leave 

to appeal d e n i e d ,  82 NY2d 660 [1.993]. As such it is 

ADJU13GEL7 A N D  DECLARED t h a t  the determi nation of respondc?nt ,  

the N e w  Ynrk S t . a t e  1 , i q u o r  A u t - h o r i t y ,  madc on J u n e  1 1 ,  2008 t .o 

become e f f e c t i v e  on  J u n e  3 0 ,  7008, cancel 1 i n c j  the on-premises 

liquor l icense j ssued t.o p e t i t i o n e r  f o r  tie p r e m j  ses l o c a t e d  at: 

305 East 53''' Street i r i  Manhat tan i s  hereby a n n u l  led i n  i t s  

e n t . i  reLy and va(:at.ecI. 

This memorandum op i ni.on cons t - i  t u t e s  t h c  deci nion and 
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