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SUPlIEMB COLJlIT OF TI IE STATE OF NEW YORK 
COUNTY OF NEW YORK: CIVIL TERM: PART 52 

against 

Iiidcx Number 40 1467/20O8 
Mot. Seq. No. 01)1 

DECISION AND OIWER 

This acliori was ~0111rIicri~ed by the City of New York (“City”) for a declaration, pursuant 

to CPLR 3001, that deI‘eiidant the Salvatioii Army (“Army”) has a duty lo dcfcnd the City in n 

negligencc action currently pcnding i n  11ic Supreme Court of Kings County. That action is 

Tlic City now iiioves for summary judgnient declaring that thc Army is ob1 igated lo assume the 

C’ity’s del‘ensc in thc A’/mlq1 aclion and requiring the h imy to reimburse thc Cily for attoi-iicys’ 

fees inciii-r-cd in del‘cnding the S ’ l i i ~ 1 / ~ ~ ~  action li-om J L I I ~ ~  2 1 , 2007, to datc. Alternativcly, the C‘ity 

rmvcs for simiriiary $iidgmcnt on its lliil-d cause ol‘action for brcach of contract alleging that i f ‘  
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tlic courl “issties a dctcrinIristion that Salvation Army has no duty to dcfcnd the City, then 

Salvation Army will have breached its obligations to the City by failing lo provide il with 

liability iiisiirance coverage lor Salvation Army’s operations as rcquircd by /lie Agreement” that 

exists txtwccii tlic two. The Army opposes tlie City’s motion on several grouiids and cross- 

ni o vcs fbr s ii 11 11 ii nr y j lid gii i cii 1 d i s i i i  i ss i n g the co mp 1 a in t . 

SUMMARY OF FACTS 

0 1 1  or about  May 30, 2000, thc City a id  A m y  cntcrcd into an agrcciiieiit for the purchase 

of child welfare services (hereinafter, tlic Agr-ceiiicnt). Pursuant to tlic Agreement, A m y  as 

contractor would provide child welfare sci-viccs, including the placcnicnt oT children in hster 

hoiiics withiii tlicir comiii~uiitics, to tlie City for the period March I ,  2000 to FcbruaIy 28, 2003. 

Tlie contracl was rcncwcd twice, once in November 2002 and again in Janiiary 2006. Tlie lasl 

renewal cxtcnded the agreement through Fclmiary 28, 2009. 

With rcspcct to itisurmcc, tlic Agi’eement provides, iii rclevanl part: 

Tlic (:‘ontractor shall carry paid iq3 comiiiercinl general liability 
insurance covering both itsclfand thc City with a limit no lower than 
$1,000,000 per occurrence and with a deductible 110 higher than 
$10,000. This policy shall provide coverage of at least a s  broad as 
that provided by I S 0  Form CG 00-01 (ID6 ed.) and shall contain 110 

additioiial cxclusioiis ofariy kind wliatcvcr except for those mandated 
by law and those cxprcssly acccptcd by the Department in writing. 
Thc City’s coverage thereunder shall be as additional insured, and 
swli coverage shall be iio iiarower tlim that provided by TSO Foim 
C‘G 20-26 ( I  1/85 ed.). Such policy or policies ofinsur-ancc shall be 
oblaincd li-om a company, or companies, clirly licensed to do business 
in  the State of Ncw York ... . 

S’w Agreement I‘or Pin-chase or  Child Welfare Services annexed as  Exhibit 1 to Plaintit‘i’s 

Motion, 1’riI-t 11, Article 2, Section 2.1. IS0  Form CG 00-01 ( 1/96 cd.), which is cntitlcd 

C’oiiimercial General T,iability Coverage Forin, iquires  the insurer to “pay tliosc siiiiis h a t  thc 

insirred becomes legally obligated to pay as dniiiagcs because of ‘bodily inj iiry’ or ‘properly 
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claiiiagc’ to which the insiirance applies.” Sw Exhi bit 3 to Plaintiffs Motion, Sccticm I 

(A)( I )(a). The form Liirtlier provides that it is thc insurer’s right and duty to defend the insurcd 

in personal iiijirry or  propcrty damagc actions, but that the iiisurer has no dirty to delind tlic 

insured i i i  ~ C ~ S O I J ~ ~  injury or properiy damngc actions i o  wliicti the insurance does not apply. rd, 

at  Section I (A)( 1 )(a)(2). I S 0  Form CC; 20-26 ( I  1/85 cd.), an endorsement r-cgarding 11ic 

designation or a person or organization 21s an additional insured, qualifies the City as an 

additional insured for covcragc “but only with respect to liability arising out of the operations or 

premises" of Army ;IS thc iiaiiied insurcd. Src. Exhibit 4 to Plaiiili ft’s Motion. Pursuant to the 

Agreement, the City had the obligation or  notifying the insurer “as soon as practicable” of any 

occurrence, offensc or lawsuit which may result in a claim. See Exhibit 3 ai Scction TV (2)(a) 

aiid (b). 

In order to inect the insurance reqiiircments of the Agreement, Army provided llic city 

with a copy or its ceriilicate of liability insurance and letters from its insurance carrier, 

Chesterfield Insurance Agciicy, Inc. Sec tqenicimfly Exhibit 5 to Plainlill‘s Motion. As indicated 

i n  Ilie certificate or  liability irisurance, Army is sclf-insured for coinmercial general liability 

p u ~ ~ o s e s  wiili ;i limit of $500,000 pet- occ i~ t~c~ice .  SPC Certitycate of Liability Tnsurance annexed 

as Exhibit 5 .  Army carries additional general liability covcrage through an cxcess/umbrclla 

liabilily policy from Chesterfield Iiisiirance Agcncy, Tnc., with a limit of $3,000,000 pcr 

occurrencc. fd. There is 110 deductible for either tlic self-iiisured commercial general 1i:ibility 

insurance or thc exccss/umhrclla liability insuraiicc. Set. I 1 /24/O4 Letter of Susan 1 lamilion, 

Agent, Chestel-licld Insiiraiice Agcncy, 11ic. annexed :is Exhibit 5 .  

During the second reiicwal period of the Agreemcnt, the infant Joseph Stanley I I  was 

placed into care with foster parent Anita N L I ~ s ~ : .  On Julie 6, 2006, whilc in the custody of Ms. 

Niirse, llic infant was iiijiircd. On or about August 2006, a Notice ofC:’laim, dated .lune 20, 2006, 
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was served 011 tlic City. On Deceiiiher 7, 2006, a 50(h) hearing was held of plniiitiff.losepli 

Stanley, fatliei- and iiatural guardian of the infhnt plaintifi-’. In January 2007, the City and Army 

were served wi tli a siimtiioiis and complaiiit in tlic Strrtilcy action. 

0 1 1  Junc 2 1, 2007, t h e  inonths alter it had been served with the smmions and coniplainl, 

City Ibrwaided, by [fix, a copy to C‘liest-crficld, Army’s insurer, and requcstcd that “deL‘ensc 

counsel be assigned to defeiid [City].” Sec Exhibit 12 to Plaintil’l’s Motion. In a letter dated 

July 24, 2007, a Chestert‘ield claims representative denied the City’s request citing n review of 

tlic contract between the partics as the basis for the deiiial. S‘PP Exhibit 13 to Plaintif’t’s Motion. 

l h e  basis for t k  denial lacked any fLirt1ici. speciiicity. 

‘THE PARTIES’ CONTENTIONS 

City submits that pursiiant to the Agreement, Army is obligated lo del’cnd it in the SlnriI~y 

action. Speciiically, tlic City contends that the ,Strin/ey complaint alleges bodily injury arising 

out oI’ A m y ’ s  work or operations a n d  is tlliis within the scope of the insurance coverage that 

Army must pr-wide lo  llic City pursuant t o  the contract. Thus thc City seeks a judgmenl 

declaring that Army is obligated to defcnd the City i n  the Stcinlq) action and requiring Army lo  

reiinburse the City for k e s  incurred in dcfending the Strrnlty action from Julie 2 1, 2007, to date. 

Altcrnatively, City ai-gucs it should hc granled suniinary .judgment on its breach of contract claim 

in t h a t  Army fiiiled to provide it  with liabilily iiis1ir;iiicc coverage as required by the agrecrncnt 

between the parties. 

The Army submits that the City’s motion miist be denied for several reasons. 

Initially, Aimy argucs that the C’ity’s [nolion is premalurc as there has bcen no discovery iii the 

iinderlyiiig actioii and thus there rcmaiii questions of fact as to the City’s role in 1110 placen~cnt 

and supcivision of the in l’;lnt plaintiff and as to whelhcr the claim against the City i n  the 

S’tmlq1 action arises out o r  Amy’s  operations or out o f  the City’s own omissions arid 
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I conimissioiis. Speoi h i l l y ,  Army contends that the claims against 11ic City in the , S t ~ ~ ~ i / ~ p  action I 

ai-e claims of indclicndenl acts ofnegligeiicc by the City and are h i s  not within [lie ambit of the 

coiitrxt’s insui-nnce provisions as the contract limits the City’s coverage as ail additional insured 

iindei. Aimy’s policy to those accidents wliicli arise out of Army’s operations. 

Additional arguments set forth by Army in opposition to the motion include: the City’s 

clainis for delkiise a n d  breach of  contact are identical to claims assertcd in the irndcrlying 

, S t m I w  action; hriiiy is not aii insurer against whom dcclaratoiy r-eliel‘is appi.opriatu; City Iiilcd 

to comply with a condition precedent to coverage in that it hiled to limcly notiyy Army oP the 

claim against it; that the City is not entitled to defense costs because llic agreement between the 

parties docs no1 provide [or the del‘erisc of claiiiis brought agaiiist the City; arid that ther-c was 110 

br-cacli of coiitixt iiiasniuch as Army’s status ;is a sclf-insirrcr was accepted by the City in f~il l  

satisfaction of the insurance requirements o f  the contract. 111 its cross-motion lor siimiiiary 

jdgii ient to disriiiss tlie complaint, Army puts forward the same arguments discussed above in 

its opposition to tlie City’s motion. 

TI I SC LJSSI ON 

Tlic proponent of a motioii for sumr7ial-y judgiiient has tlie t m d c i i  in the (irst instance of 

siibniittiiig admissible evidence cstablishiiig its entitlement to judgmcnt as a matter of law. 

CPLR 32 12(b); GTF Mtkg, J n c .  v. Colutiial Aliirriirzzrni , S ~ i l c ~ ,  lnr., 66 NY2d 965, 967 ( 1  ‘385). 

Once this btirdcn is tiict, the biirdcn shifts to tlie opposing party to siibimit proof in admissible 

limii which raises ;ti1 issue 01‘ I‘nct reqiiiring a trial. Kossori v. A I ~ K C ,  84 NY2d 1Ol9 (1995). 

Plaiiiti  [f City iiiovcs for summary .j trdgmcnt 011 this action for ;i declaration. Spwilical ly, 

City sccks iui  order- declaring and adjudging that defendant Army has a dtity lo dcfend City in  the 

mdel-lying Strrrilt~y aclion. Army argues in opposition that the subject of‘tliis disprtc is no1 

properly thc sutJject of 3 declai-atory judgment action bccause Army, 3s a seK-iiisurer, is not an 
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iiisiirci- against whorii declai-ntory I-elicf is appropriate. Army liirtlicr argues thal this essentially 

a claini for indemiiity with defense. 

Pursuant to CPLR 3001, “The supreme court may render a declaratoty judgiucnt having 

the effect ol‘a final jitdgiiient as to tlic rights and other legal relations of the parties to a 

jListicinblc conlroversy whctlier or  no1 I ’ i i i - t l w  relie1 is or could bc claimed.” Tlic statute rilrthcr 

provides that should a court decline to rcncier such a .jiidgmcnt, it must specify its reasons. 

CPLR 3001. Contrary to Army’s position, the sihject at issue liere is precisely tlic type of 

“justiciable controversy” that a declaralory judgment resolves. St‘e Pcoplc. 17, ELMC, hlc., 192 

Misc 2d 78, 8 I (S C‘I, Nk’ C‘wnty 2002) (‘l’he ‘bcst recognized” coiirsc ofaction available i i i  

dccidiiig and rcsolving the issuc of termination or modification of a defense obligation by a11 

insurer is ;I declaratory jLidgnienl action). Moreover, “there is no special and separate rule for 

self-insurers regarding tlic scopc o f  [a] defense obligalioii.” liE. at 8 I .  

The co~ii-t is also unpersuadcd by hnny’s  argiiiiicnts that “this is essentially ;I claim for 

indemnity with clcfense” and thal tlic defense and breach o f  contract claims hcrcin are identical 

and duplicative o f  those asserted in thc underlying Sturilq) action. I n  the Lindcrlying Stanley 

action, City asserted a cross-claim against Army for conlribution and/or indeiiiiiity. Herc, the 

City moves for a dcclx-atioii that, pursuant to the insurance provision in thc contmct betwccn thc 

parties, A m y  lins a diity to defend City in the underlying ,S’tllizlty action or alternalIvcly, that 

Army has breached the coiltract between tlic parties in that il railed to obtain the insurance 

required ~rrider the terms of the Agreement. An IiisiIrcr’s duty to defend an insured is separate 

and apart from ill1 ohligation to pay or iridcmnify an insured. SCY, C J . ~ .  , Fitzptt’ick 1’. Attier-im 

Hotrcl‘cr Motor C’o., 78 N Y 2 d  6 1 , 65 ( I99 1 ); see ~ i l . c o  P v q d t ?  v. LLkl  C’, /tic.., I 92 M i x  2d at 810. 

“The duty to dcfend ai-iscs as a mallcr of contraclual obligalioii to the insured, wlicreas liability 

for inderiiiiification rests on principles of hasic negligence.” N r w  Hrin ipsh i i~~  Tws, C’o. 11. 
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326, Accordingly, a n  insurer may he contractually obligated to dcfcnd on a claim for which it is 

not reqiiircd to pay or indeiiinily becairsc it i s  later discovcred that the claim falls wiihin an 

exclusioii. SCYJ f r i /  ’I  f ’ ( i p r  Co., 35 NY2d at  327. (Insurer, who agreed to delknd insured on any 

suit “alleging in$ til-y and seeking damagcs on accoiriit thereof, evcii if such suit is groundless, 

false or hudulent,” was required to dcfcnd insured on claims broilgl~t by eniployec latcr found 

to [dl within exclusion clause). Thus, altliough tlic causes of action asserted by the City hcrc 

and in tlic underlying l S t m l q )  action “arise out of the same subject matter or series ol’allcged 

wrongs, ... the nature of the relief sought is not the samc or substantially tlie same” and thereI‘oi-c 

Tlic motioii herein is fbr summary jiidgiiicnt declaring that Army i s  rcquired lo dcfend 

City i n  tlie iriidcr-lying S k i t t k c y  adion. With respect lo A m y ’ s  duty to defend, tlic Agreenient 

provides tlint Army has no duty to defend thc City in personal injury or property damage actions 

to which the subject ins;ur.ancc does not apply. Sse Exhibit 3. The Agreemenl further provides 

that coverage for t l x  City ;is ail additional insurcd is only with respect to liability arising ou t  of 

Army’s operations. SCYJ Exhibit 4. In support o f  its rnolion, the City miicxcs a copy of the 

c o m p I ;i i t i  t 11 I the 11 n d crl y i n g act i on , Th e Striii I c y  c o t i l  p I a in t a1 I e ge s , i 11 re 1 cva 11 t 17 art, 

thal Army entered into an agreetiicnt with City to provide hs t c r  care 
services; that Army had the saiiic non-delcgable diify ol‘rcasonable 
ciirc owed lo plaintiffs in the placement, carc, wslody and 
sirpcrvision ol‘infant plainliff wliilc in fosler cnrc; that foster parent 
Anita Nurse sei-vcd at the will aiid was an agciit of City and A m y ;  
tha l  Army recklessly, carelessly, ncgligenlly and with wanton 
dIsi.cg:ai-d Ibr tlie best iii~erests of the infant plaintifl’ fiilcd to 
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iidecluntcly care for and/or siipervise the custodial services provided 
to [lie inlhiit by Anita Nurse, pursuant to its agcciiicnt with the CXy; 
that City and Army, kiicw or should have known that d e h d a n t  
Nurse hi led to properly and/or adcquatcly care for and/or battercd 
a I I d/o r c a Liseti the in fan 1 p 1 ain t i N to be i 11 adeq LI a te I y s 11 per v is cd 
irltimntely resulting in injury; that while the infant plaintiff was in the 
cai-c arid custody and/or placement by City and Army, with NLIM, lie 
was causcd to tie permanently injured; that the defendants City and 
A m y  acted i n  the placenient and post-placcnieiit supervision of the 
infant plaintiff with Nurse; and that inh i t ’ s  plaintiffs incident 
occurred d ~ i e  lo the iiegligcncc by City and Army of thcir rion- 
delegable duty to properly care [or and supervise those in h t e r  carc 
and that defciidants iicgl igcntly entrusted the carc of the infii i t  
plaintil’l‘ to an unfit  foster parenl, conductcd inappropriate 
investigations into the backgroimd and abilities ol‘saicl foster parent, 
to wit: Anita NWX. 

S‘w Slnwlty Coiiiplaiiit annexed as Exhibit 1 1 Lo PlaintifYs Motion. 

An insurer's duty lo d e h d  is triggered whenever the [acts or allegations of the 

complaint “potcntially give rise to a covcrcd claim” iinder tlic contract. Worth C’;-,nstr: Co. 17. 

Athiiirrrl 1 ~ s .  (’o., I O  NY3d 41 1 ,  4 15 (2008); ,wc r r l s o  Firqintrirk, 78 NY2d at 65 (Duty to deknd 

triggered whcncver facts or allegatioiis 01‘ complaint bring h c  claim within a “reasonable 

possibility of recovciy.”); l k c h i c u n  Eltlctr~ouzics C h i p . ,  74 NY2d at 73 ( If facts or allegations in 

bring claim “even poteiitially within the protection purchased,” insurer ohligated to del‘ciid.); 

NL‘W Hrrnip.shir-~ //IS. Co., 213 AD2d at 326-7 (Diity to defend triggered if facts alleged in  

coiiiplaiiit fall within scope of coverage intcnclcd by parlics at m:iking of contract.). Throiigli its 

submissions, the City has established that the claims rtsserled against it in the S t n n l q ~  action f i l l  

within tlic scope of lhe iiisurancc coverage that Army agreed to provide under tlic Agreenlerlt. 

Thus, llic C’ity has nict its 1)rimofi1ri~ bLirdeii in demonstrating its enlillemerit to a declaration 

Tlic tiurden now slii ft-s to Army, as the oppoiieiil of the motion, to siibmit proof of a 

triable issue of‘ I‘act. Army contends i t  has 110 duty to defend City because thc claims asserted 
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against tlic City do not arise 0111 of Army’s operations and ai-c thus an cxccption to coverage 

ptrrsuant to IS0 Form CG 20-26, Assuming cru;yirrntlo that tlie language o f  1SO Form CG 20-26 

qualifies as an cxclusion [CL C’niisolirf~tcd Edisun v. Hwtfhrd I i i s .  Cu., 203 AD2d 83, 84 (1” 

Dept 1994) (“Dcfeiidniit’s argiiiiicrit that the clause is an cxclusion is witliout iiicrit for as an 

endorsemcnt, it is a n  addition, rather than a l i m i t a h  of coverage and tlic ‘but only’ 

qualification docs riot change the meaning of tlic latter portion of the clause.”)], an insurer who 

rclics upon a11 exclusion in order to be relicvcd of its duty to dcfend and thus dcfcat an insured’s 

motioii for summary $dgiiicnt iiiust dcmonstrate “that the allegations of tlic coinplaint cast that 

pleading solely and entirely within the policy exclusions, and, firrlhcr, that the allegations, in 

toto, ai-c suhject 10 no othcr intetpretalion.” In/ ’1 P u p .  Cu., 35 NY2d at 325.  

Army does riot deny that “the i n h i i t  plaintiff [in tlic underlying xtion] MGIS ir?jured whilc 

in foster care with tlie Amy’s foster boarding progl-alii.” Sw A m y ’ s  Affirmation in Opposil-ion, 

1 0/ 16/08, p 3. Rather Army argues that the claims asserted against the City are bascd on 

iiidcpcndent acts of negligence  ti tlic part of tlie C i ty  and thiis do no1 ai-isc out of Army’s 

operations. Army submits that the “CXy Iiad a duty, indepcndcnt of any contixtual 

responsibility on the part of Army, to supervisc the placement and care of tlic infiint plaintiff 

within tlie foster c ~ r c  system.” Jd .  at 14. 

Tlic decisioi i in C 2 i i e r ~ d  lnsurnricc~ C o t i i p r ~ i i j j  qf‘Artierica \ I .  C‘ilfi’ qf!f’Ncw York, 2005 WL 

3535 1 13 (STINY), is inslructivc here. In that case, tlic City nlovccl for partial summary judgmcnt 

dcclaring that tlie insurer miis[ defciid it i n  a separate action commenccd by an infant and his 

gmndniotlicr against tlic City of New York arid Talbot-Pcrkins Agency, a private fi)sler care 

agency, ~ O I .  iii-juries siistaiiied by tlic infant while in l‘ostcr care. I lie iiisirr-cr cross-moved for a 

declaralion tlint it was nul obligated to defend or iiidcninify the City in  the uiidcrlying Fiwh 

act i on. 

I I  
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Tlic Fi/ir-h coiiiplaint alleged that the d e : n d a m  improperly placed the infant in non- 

kinship iiister care; failed to provide L‘ederally iiiandated preveiilive and remifjcation services; 

nrbitrx-ily restricied visits IJctween the infant a i i d  his grandmother; and I’ailed 10 provide tlic 

infant with treatmciit for dcafiiess. SCP Gmer-rrl h s .  C’n. oj’AmJrim, 2005 WZ, 3.525 1 I3 at * I .  

The policy in that cnsc contained an endorsement with language identical to that contained in 

IS0  Form C X  20-26 iii  that tlie City was qua l ikd  as an additional insured “but only with icspcct 

to liability arising out oi‘Talbot’s operations.” I d .  a1 *7. The policy also coritaincd a clause that 

excluded from coverage m y  bodily irijuiy “due to tlic rendering o f  or failing to render any  

prol‘essioiial services.” I d .  at “2. The insurer disclaimed coverage for the City arguing that tlic 

Finch allegations concerned “actions undcrtakcn by social workers in their proIessioiia1 

capacities aiid thus tit completely within the pr-ofcssional serviccs cxcdiision clause.” id. at *3. 

Tlic insurer f ~ t t i e r  ai-giied that the iiifiint’s iiijiiries did not arise out of the foster care agency’s 

operations because the City,  iiot tlie agency, initialed tlie course or  action leading to the alleged 

iiijul-ics by placing tlie child with tlic agcncy instead of in kinship fostcr carc with his 

grnndiiiother. Id. I n  granting tlic City’s motion for a dcclaration that the insurer was rcquired to 

defend it, tlic court reasoiicd, “As a fronlliiie fostcr care provider, Talbot was i n  an  excellcn 

position -- pcrliq~s the best position -- to avoid or reduce tlic risk that [the iiiLjii t l  would be 

Iiaiiiied while oiit ol‘his family’s custody.” Id .  at ‘7. The court fLirlhcr stated, “Clearly, to the 

extent tticrc is liability in this case, the City’s liability stcnis from Talbot’s operations as well as 

its own.” id. 

Siinilarly here, ii-respective oi-’ wlietlier the City had an independen1 diity to the plaintiffi 

in the iiiiderlyiiig actioii, 11ic fact remains that Aniiy, through i t s  contract with the City, obligated 

itself to provide child welFii1-e scrviccs, including placement of chilcli-cii in foster honics. 

Fwtlicrniol-e, according to the nllcgations in  the coniplaint and Ai-iiiy’s owii admissioii, the infant 
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plaintill was iiijiired while i i i  foster care with Ai-my’s foster boarding program. ThLis, Army’s 

actions as llic “koiitlinc fbster care providcr” are “a central co~iipoiiciil” of the infant plaintiff-s 

allegcd i1ijiri-ies. I d .  Accordingly, Army has failed to meet its burden demonstrating “that thc 

allcgatioris of the cornplaint cast that pleading solely anti cntircly within thc policy exclusions.” 

Army argues, in the alter-native, that should this court fitid that  the Agrcciiicnt provides 

for thc City’s cover-ngc as an additional insured with respecl to the Stciii/c.y coinplaint, the City’s 

motion niust still bc denicd because the City’s failure to cornply with the notice requircniciits 

voids any cover-ngc iriidcr lhe Agreement. The insirrance provision in the Agreemerit reqtrired 

thc City to notify the iiistirer, in this cnsc Ai-my, or any occurrence, offcnse, claim or suit “ a s  

soon as prncticablc.” As soon as praclicahle has been construed to rncaii “wilhin a reasonable 

time after the diity to give notice arises.” DiGuliclrno v. Trcm:lrr.s Prop. Cas., 6 AD3d 344, 345 

(1” Dept 3004). “The duty to give notice arises when, based on the inforination available, an 

insured ‘could glcnii a rcasonnblc possibility of the policy’s involvement.’ ” 111‘. at 346. 

The accident ;it issue her-e occirn-ed on J i m  6, 2006. The City was scivcd with a Notice 

of Claim i n  the S l a / i l q ~  action 011 or about August 2006. In December 2006, the City held a 

!iO(li) licai-iiig of plaintiff .Toscpli Stanley, lither and natural guardian oC the infitit plaintifl’, arid 

on Janiiary 3, 2007, (lie City was served with a summons and complaint in the ,Stmi/cy action. 

Thc City did not notify Army or C‘licstci-field uf  the incidciit i in t j l  Jiiiie 21, 2007, when it 

Ibrwarded a copy of the siinimoiis and complaint and rcqucstcd lhal deI‘ense be provided for llie 

City. ‘I’his was more tlim five months after it liad hcen servcd with the complaint, approxiinalcly 

six months a k r  i l  held its SO(h) hearing, and more than ten months after i t  was served with a 

Notice of Claim in the niattcr. Bccause llie City Iias offered no exciisc for why it took so long in 

iiotifying Army, its delay cannot bc consli-Lied ;IS “reasonable.” Id .  (Insur-cd’s seven niolilh dclay 

in giving nolice iriircasonable); SCXJ also Pt.zrdmlinl Prop. & C,‘u,s, TILS. v. P C ‘ I I S U ~ I ~ ,  256 AD2d 502, 
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504 (2”“ Dept 1998) (Insured's six month delay in providing notice h i n d  to bc unreasonable as a 

lllattcr of law). 

I t  is wcll cstabl islicd, however, that even where the insured fails to provide the insurer 

with tiiiicly nolice, tlie insurer has an obligation to “promptly apprisc tlic claimant with a high 

dcgr-cc of specificity of tlie ground o r  grounds on which tlic disclaimer is prcdicated.” See 

1’1~11~i~~trticiI Prop. CY. I’ns‘. I t is . ,  256 AD2d a1 504, citing C h i e r - r r l  Acr. IILS. Gt-oiip v. [.‘iricri, 46 

NY2d 862, 864 ( 1979); . v w  erl.so Otrgo.ririti Chrllrty, I t w .  v. Eirrostr-uct, I tw , ,  IO M isc 3d 1074(A) 

*8, (S Ct, Kiiigs County ZOOS) .  Ilcrc, tlic iiisurcr’s disclaimer-, given 33 days after it receivcd 

notice from the City, lackcd any specificity as to the i’easoii of the disclaimer other than that it 

was hased on ;1 rcvicw of the contract. Army raiscd tlie issue o€ late notice as a basis for its 

disclaimer for the very t‘irst time in October 2008, iri opposition to City’s niotion for sLimiiiary 

judgment arid in support of its own cross-niotion [or suinmary judgment. 

While ins~.rr-crs are encouraged to coiidiict iiivcstigations and gatlier suIXcient infonnalion 

bcfoi-c issuing ;I ctisclaiiiicr, “where the sole gl-o~md upon wliich the disclaiinci. is based is 

obvious li-om the fiice of‘tlic notice of claim and accompanying complaint, a delay of even 30 

days has been held to be iiureasoiiablc.” Chgosicrri Gcilltlq), I0 Misc 3d 1074(A) “8; hii t  c/.’ 

Ace 1’ai.kirrg Co., / / I C .  v. C;’crrnybdl , f ;v lher~  A.c.soc., It ic-. ,  41 AD3d 12, 15 (Where irisur-cd, served 

with ;L Notice of Claim on December 6, 2002, and with a summons and complaint in Jaiiuary 

2003, did not provide iiisiirer- with notice of the accidciit or claim until June 7, 2004, First 

Depai-mciit held that insm-cr’s 38 day delay in  clenying claim was not iiritiniely given that delay 

was “due entirely to plaiiiti 1.1’s rcfiisal to cooperate with tlic adjuster in its itivestigation.”). In 

W u t  16‘’’ Strccf 7irrierrits Gorp. 1’. /-’tih/ic S‘cwv’c*c’ Miitzid Irrsirtuiicc C o ~ ~ p ( i r i y ,  290 AD2d 278, 

279 ( 1 “  Dcpt 2002), tlic First Departmcnt, in upholding thc lower court’s decision granting 

plaiiitifl’s motion [or n dcf;iiilt judgment on h e  gi-oiiiids that defendaii~ lacked a nicritorioiis 
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defense, rewoticd, that bccnuse the sole basis of dcfcndant’s disclaimer, uiitimcly notice, was 

obvious froni the face of the claim, “de[‘eiidant Iiad no riccd to conduct an investigation bclbre 

determining whether to disclaim” and “dekndant’s 30-day delay in disclaiming coverage was 

therefore iinrcasoiiahlc as a niattcr of law.” IJnder the same rationalc, in  2833 Third Awr~rlc. 

Rcwlti~ Assoc~. 1’. A//cri.c*irs, 12 AI33d 320, 329 (1” Dept 2004), the Firs1 Department found that 

insurer’s 37 day delay in  issuing its disclainicr- on the basis ofuritiiiicly notice was mreasoiiablc 

and aft‘iriiicd the lower co~irt’s decision declaring that dci-kndaiit iiisurcr was required to dekncl 

its insirred. 

Here, [lie Cli ty has cstnblislmi that the claims alleged i n  the LS;lu/ilcy lawsuit nl-ose lYom 

Army’s operations. Army’s disclaimer, which denied coverage based on a review of tlic 

coiitract, was neither timely nor specitye. As such, Army is lcft with 110 basis lo objecl to the 

City’s belated notice. Accordingly, the City is entitled to summary judgment on its action for a 

declaration t1i:it Army is obligated to dcfciid il i n  tlic S tan l rq  action. 

Tlic last issue raised by lhc City iii its niotioii i s  its eritilleinent to reimbursement for 

atloriieys’ fees iiicLirred in defending itself in the Stcrnlqy action. ‘I’he City seeks recovery of rees 

incurred from June 2 1 ,  2007, the dale it notified Chesterfield or the claim, to date. Where i t  is 

determined that an insurer is obligated to defend its insured in an  underlying action, the instil-cr i s  

also obligated to reimburse its insiired for any lcgal costs incurred in tlic insured’s del‘ciisc of the 

Lindei.lyiiig actioii. SCY, c.g,, Ser-io 1’. Public ,Swvic*c Milt. his. Co., 7 AD3d 277, 279 ( 1 ”  Dept 

2004); NYCI 1 1 .  Ho,iwl / l i s .  C l o . ,  200 AD2d 527, 527 ( 1 I’ Dept 2004); ACP Sel-i~ic:t:,s C h p .  11, SI. 

/’(iuI Fi1-c. rind h.lrri.iiit. Ius. Cb., 224 AD2d 961, 962 (4‘h Dept 1996). Accordingly, City’s motion 

Ibr ;I d c c l x h o n  that Army is obligated to rcil-iibiwsc i t  for attorneys’ Fces iticmecl in i t s  dcfcnse 

of1:lic LSttrnlc!yi nclioii fi-oIii Ji1iic 2 1, 2007, to date is granted. The City sliall make an application 

to the court for a dcterminatioii of tlic aiiiouiil to be awardcd. 
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111 light o T  the Ibrcgoing, i t  is 

OKDERFII that the City’s motion for n dcclaration on suiiiiiiar-y judgiiient is graiiled; and 

it is flu-ther- 

ORDEREL) and DECLAKEL) that Army iiiust defend C‘ily in the iinderlying action; and 

it is fuI-tIier 

ORDEIIEI)  and DECLAIIEL) that Army is obligated to reimburse tlic City for alloiiicys’ 

fccs incurred in defense of [he iiiidcrlyiiig action li-om Juiic 2 1, 2007, lo date; ar1d it is fiulher 

ORLIRRED that the City shall iiiakc a ~ i  applicalion to the court for a delcn-iiiiiation of the 

aiiioimt to be awarded ;is reimbursemeill fbr such attorneys’ fccs; and it is fiii-ther 

OTW Ii R I-; L) 1 hat Ai-i n y ’ s In o t i o n for s iiiiiii 1 a ~y j 11 d ginen t di stii i ss i n g t lie camp 1 ai 11 t i s 

de 11 i ed . 

This coiistitiites lhc dccisinn and order of tlic court. 

Dated: T;cl-,I-uary 27, 2009 
Ncw York. New York 
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