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SIJPREME COURT OF THE STATE OE’ NEW YORK 
COUNTY OF NEW YORK: IAS PART 25 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

BARBER B R O S .  JF,WELRY M F G . ,  I N C . ,  

P 1 a i. nt i f f- , 

-against- 

SO’THEBY’ S, I N C  . 

De fen da 11 t . 

WALTER B. TOLUB, J.: 

x 

Index No - 600190 / O H  

x 

T h i s  action a r i s e s  i n  connection w i , t . h  a 1993 i n v o l . u n t a r y  

b a n k r u p t c y  p rn reed i  ng a g a i n s t  Mary T h e r e s a  Rarn i r ez  Rodr j -guez  

( “ M S .  R o d r i  g i i e z ” )  of Houston, Texas nrid h e r  dea  1 i n g s  wi.t.h 

a i . n t . i f  f Barber Hros . ,Jewel.ry Mfg. , Inc : .  (“Barber B r o s  . ” or 

“pl.ai,nt.i ff”) I a wholesale/retai 1 jeweler. 

Hac kq round  

P J a i n t - i f f  c : l a i .ms  that i n  1.9132 and 1993, it consigned 

numerous pieces 01 j ewclxy ( ‘ \ t . h c  j ewe y”) to Ms. Rodruguez .  

P l a i n t . i f f  inever filed any IJCC statemenls o r  o t h e r  documen t s  

r e f l e c t _ i . n y  tihat. it: h e l d  a c o n t i n u e d  s c c u r i  t .y in terest .  in any of 

t.he consigned jewelry, and whEn Ms. R o d r u q u e z  w a s  forced into 

i n v o l u n t a r y  b a n k r u p t c y  i r i  1 9 9 3  (see, In re: Mary Teresa RaJnirez 

R o d r i q u e z ,  et. al., Case  No 93-43722-H-..5-7) [IUS Hankrupt .cy  Ct.. So 

Dist. Texas, [ITouston, Tx] ) , the jewelry c o n s i g n e d  to Ms. 

Rodriguez was dccmcd, by t . he  bankruplLcy c:(ii.irt:, .t.o bc p a r t  of the 

b a n k r u p t c y  E.st.at.c (“t_hc.t l7stat.e”) - 

. . . . .- . . . 
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The Es.t.ate, w h i c h  plaintiff claims n o w  cor l ta ined  i t s ’  

coi-isicjned j ewe1 r y ,  w a s  t u r n e d  o v e r  t o  tlie banlcrupLcy T r ~ ~ s t e e ,  B e n  

l3. Fl.oyd, E s q .  (“the T r u s t . e c ” )  ( s e e ,  Adelman Ai[:\ u-rnatj.on, E x h i . b i  1:. 

A) ” In early 2004, at-. 1Lhe d i r e c t i o n  of the Bankruptcy Court, 

t h e  Trusllee ent-elred into a n  ag reemen t  w i t h  defendant. Sot .heby’s  

(“Sotheby‘ s ‘ ’ )  wherein Sc,t l ieby’ s would  c o n d u c t  t w o  auc:t.ions o f  Ll-le 

E s t a t . e  p r o p e r t y  (Adelman Affirmation, L‘xhib i t . s  A ,  R ,  C) . 

Pursuant t o  t h e  acjreemeut-., a n y  i t . e m s  r e m a i n i n g  uris01.d w o u l d  be 

rct .ur ized t . c  t h e  Trustee, as consignor. on b e h a l f  of t h e  Kst.ate 

(Ade l r r i an  Rf f i  r m a t i o n ,  Exhi . t ) i t .  C) . 

S o t h e b y ‘  3 conducted two  a u c t i o n s  where i t  o f f - e r e d  

p l a i n i - i f f ‘ s  c o n s i g n e d  ]ewel . ry  f o r  s a l e :  A u c t - i o n  No. 1466, helt3 

on April 11--12, 1994, arid AuctFon No. 1468, h e l d  o n  June 13, 1994 

(id.) - Many of thc Kstat-e i l l e m s  w e r e  s o l d  a t  these auc.t . ions,  and  

the proceeds, l ess  Sotheby’s c o r n m j  s s i o n s ,  were t r a n s f c r r e d  L o  the 

Trus tee  in accordance w i . L h  the agreement he t .ween  t.he Trustee a n d  

S o t h e b y ’  s, and  Lhe o r d e r  of- t h e  B a r l k r u p t c y  C c j u r t  . 

In accordan(:(> wi1.h t:he t . e r m s  01 t:11e agrccmerii,  S o t h e b y ’ s  

c o n t i , n u e d  t o  h o l d  t h e  r e m a i n i . n g  unsold Estate l o t s .  C>n August. ,S, 

1 9 9 4 ,  Sol-heby’s  r-ec:ejved a let.t:er f r o m  the Tr,ust.ee a u t h o r j  z i n g  

the r e l e a s e  of 34 of t h e  l o t s  (“the 34 l o t s ” )  r e t a i n e d  by 

Sotheby’s to B a r b e r  B r o s .  pu . r suant  t o  a “(:ompr.omise Settlemen 1. 

Agreement” h c L w e e r 1  t h e  Trustee a n d  B a r b e r  B r o s .  ( A d e l . m a n  

A f f i r m a t i o n ,  Exhih i  t. F) * However, befo re  II;otheby‘s r e l e a s e d  t h e  
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34 1ot.s d~ requested,  Sotheby’s was served w i t . h  ?I Not.ice of Levy 

( L h e  “ N 0 t . i  C:P of  L , e v y ” )  f rom the I n t e r n a l  Revenuc Scrvi.c.e ( “ t h e  

1 R . S ” )  - The October 20, 1994 Not-icc: of Levy rcqiicsted ILhaI. 

Sot.heby’ s eit.her r c t . a j  n t h e  Jewelry, or t u r n  -it. o v e r  to thci  IRS 

as p a r t  of- the satisfLlacI.ion of $737,431.03 in hack taxes O W P ~  by 

pl a i n t i f f  Barber Rros. (Adelman Affirmation, E x h i  hi t; G )  . I 

Sotheby’s r e t a i n e d  the  jewelry for r i ea r l  y t . w o  years 

fol . lowing t h e  TRS N o t i c e  of Levy.  In A p r i l  of 1997, S o t h e b y ‘ s  

claims tha t .  if ce leascd  53 1nt.c; of  E s t . a t c  p r o p e r t y ,  .i n ( : l . u d i n y  a l l  

of the jewelry, t.o t h e  b a n k r u p t c y  Triisl-.ee ( A d e l m a n  Affirmat. i o n ,  

Exhib i . t .5  H, I ) .  J n  May o f  2 0 0 5 ,  t.he T.RS N o t i c e  o f  Levy f?xpi.rcd.  

Tn June of 7007, s o m e  t w o  y e a r s  l a t e r . ,  p l a i n t . i f f  c o n t a c t e d  

So theby’ s  s e e k i n q  r e t u r n  of  t h e  j e w e l r y .  

When p l a i  n t . i f  f discovered t .hat  S o l . h e h y ’  s w a s  ~i i - iabl~.  t . c j  

retl.lrn t . h e  jewel r-y, t’r1i.s a c t i o n  was commenced. T n i t . i . a l l y  

comprised o f  four causes o f  ; I r t i .on ,  p l a i r i t i  ff sough,k relief u n d e r  

theor i .es  of necjl i gencc ( f i r s t :  and second c;$~ises of action), 

conversion ( t - h i r d  c a i > s r  of a c t i o n ) ,  and fai l u r e  to r e t . u r n  

property ( f o u r t h  c a u s e  0.f  a r t i o n )  . I r i  J i i l y  o f  2008, p 1 a i n l : i f L  

amended its c o m p l a i n t  sc) as to a s s e r t  t.hree caiisps of a c t i o n  

clal i rning negli ycnce, c o n v e r s i o n ,  and breach of c;oni:ract.. By this 

P l - a i n t i f f ,  it a p p ~ x s ,  h a d  p r o t e s t e d  the l R S  tax I 

assessment j n January of 1994. I lnwever ,  by 0cI.ober of 1994, t.he 
IRS had dccmed p l . a i n t . i f f  to be insolvent a n d  w i t h  co1le:c:tion o f  
b a c k  taxes endangered, issued the N a l _ i c e  af Levy (Adelman 
A t f i r m a t i o n ,  Exhibit G )  . 
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motior i ,  d e f e n d a n t  So theby’  s moves to dismiss pldintiff’s 

compla in t ‘ ’  pursuant. t o  CE’LR 3211. 

D i s c u s s i Q n  

A s  w i i h  any m o t i o n  L o  dlsrniss,  thc only i r iy i i i ry  t n  bp made 

k)y the  court. at t h i s  juncture is whet.her p l a i n t i  ffs’ facI.2, ~3s 

a l l . egcd ,  “€iL wi t i i i  n any coqnizable legal theory” upori w h i . c h  

plaintiff- may succeed (Leon v. Mar l ; inez ,  84 N Y 2 d  t33, H 7 - 8 8  

[1394]; Campaiqi? For Fiscal. E q u i t v ,  111~. v .  State of New York, 86 

N Y 2 d  307, .318 11.9951 - See genera1.I y ,  Barr, A l l - m J n ,  L i p s h i e ,  and  

Gers tman;  N e w  York C i v i l  F r a c t . j , c e  E e f o r e  Trial. [ J a m e s  E u G l  i s h i . n q  

20081 536.01 et s e q . ) .  

c o n t e n t i n n  Lhat clefencianL Sot-heby‘s somehow owed p l a i n t i f f  a d u t y  

Lo protec t  .i t.s p r o p e r t y .  111 €act, p l a i n t l i f f ’  .s entire o p p o s i t i o n  

i.s p red i  c a t e c l  upon the con t:ent.i.on I.hi3.t. t . h c  r e l a t - i o n s h i p  as 

between plai n t i i l f  find S o t h e b y ‘ s  i s  that of a b a i l o r - b a i  1 . e ~ : .  ‘ T h j  s 

i s  n o t  a correct cha r -ac t e r i  zation of t - h e i r  1 . ~ 1  a t . i o n s h i p .  

A b a i l m e n t ,  in s j .mples t .  form,  re fe rs  t.n t h c !  d e l i v e r y  oll one 

p e r s o n ’ s  p r o p e r t y  t.o another f o r  a p a u t - i c u l a r  P U T ~ J O S C  w i t h  t h e  

to bp redelivezcd Lo t .17~:  person who d P l i v e r c d  i L  i n  t.hc f i r s t  

Notiny L h a t  t h e  amended c o m p l a j . r i t  was served a f t e r -  t . h e  
i n s t - an i :  r n o t j  on was made, bu t  p r i o r  l.0 i.t..s f u l l  s i ibmiss io~n,  
c l e fenda i l l . ’ ,~  m o t i o n  f o r  dismissal i .‘J deemed to include h0t.h 
p l a i n t . i l l i ‘ s  o r i q i n a l .  and  amended compl a i  nt . 

4 
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j . n s t a n c e .  Although m o s t  common1.y creat-cd b y  c a n t - r a c t u a l .  

a g r e e m e n t ,  a contractual T e l a L i o n s h i p  between p a r  t.ies i s nol.  

r e q u i r e d  t o  c rca t .e  a kid i . l m e n t  ( F o ~ i l k e  v. New Ynrk Cnnsol j dated 

R a i l . r o a d  (:om 2 2 8  N Y  269; P i v a r  v. Gradnate  S ~ h o o l ~  of Fiqurativ~g 

A r t  o f  the N e w  York Academy of A r t ,  290 A D % d  21% [I"'. D ~ t p t .  

20021 ) . What is r e q u i r e d ,  i:3 l a w f u l  possess1 on of t .he  p.roper1.y 

b e l - n n g i n q  t n  anot :her  coupl.ed w i t h  a d u t y  I:(:) tlc:c:ount f o r  t.ticlt 

p r o p e r t y .  

The  problem in t.hi.s case however, i s  t h a t .  p l a i  n t i . f f ,  despite 

s t r e n ~ r o u s  a s s e r t i o r i s  to the c o n t r a r y ,  is nu[., a n d  never was, a 

b a j . l e e .  A l l  nf the j e w e l . r y  c o n s i g n e d  by  p l a i n t j  f--f to M s .  

Rodriquez in 1991. a n d  1993 was  deemed by o r d e r  01 the Unit.ed 

S t a t e s  B a n k r u p t . c y  Court in 1994 a s  part 01 .the b a n k r u p t c y  E s t a t e .  

T h a t  Es t - a t e  w a s  administered n o t  hy plaintiff, b u t  by a 

h a n k r u p t . c y  T r u s t - e e ,  who,  p u r ~ s u a n t  to t he  di r e c t i v e  of the 

B a n  k rup t - cy  C o u r t ,  ant-ered, into a c o n t r a c t u a l  agreelrnent w i . t h  

defeinclant  So t .heby ' s ,  l1.1 t . i m a - t e l y  allowi nq for t h e  a u c t i o n  of  d 

s i g n i . f i c c 3 n t  portion of  the Es ta t e .  Stated d i I f e r e n t l y ,  w h i  4 e 

there i n d e e d  exists a b a i l o r - b a i l e e  r e l . a t i o r i s h i p  i n  this case, 

k h a t  relationship 1 ies s o l e l y  as betwcen t h c  b a n k r u p t - c y  T r ~ ~ s t e e  

arid d e f e n d a n t .  S o t h c b y '  s PI a i n t . j . f f ' s  c z l a i r n  t.ha.t t h r e e  dc-rc:ument.s: 

a 1.994 letLer L r o m  p1 .a i .n t . iLf ' s  I-Ioustori, 'i'exas n t L o r n c y  ' to 

S o t h e h y ' s  "not  oh-j e c t  i ,ng 1.0 t h e  s a l e  o f  c e r t a i n  jewelry" (Barber 

Affidavit., Exhib i t ;  A ) ;  t h e  A u q u s I .  5, 1994 lelter from t.he 

5 
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bankruptcy Trustee to Sotheby's t 3 i  r r c t i r i g  t.he re1 case of t h e  34 

lots of jewel r y  t .o  Barber- Brothers (Adelman A f f i  davii, Ex1iibi.t.  

F); arid the O r t o h e r  1 9 9 4  N o t i c e  of Levy f r o m  the IRS (Adelman 

Affidavit., Exhjb i l .  D, Barber  a f f i d a v i t ,  E x h i b i t  C )  , act t .o 

somehow change t h e i r  s t - a t u s  i s  u n a v a i - l i n g .  T h e  above-mcr1l.i oncd 

documents are neither- made on behalf of, O L  signed by S o t h e b y ' s ,  

and a s  such, do n o t  modi fy the  cor i s ignmer i t  a g r e e m e n t  en t - e red  i . n t o  

as behwecn the b a n k r u p t c y  T r u s t e e  a r , i c l  d e f e n d a n t  Sol:.hcby's ( : 3 ~ 3 p ,  

General O b l i q a t - i o n s  Law 15-301) . S i n c e  t-herc. w a s  no c. :c lntractual  

o h l i y a t i o n  3 s  bet-ween R a r h e r  Bros. a n d  S o t h e b y ' s ,  p l a i n t - i f  f' s 

c l a i m s  for breach o i  contrdrt fail aiid m u s t  be d i s m i s s e d .  

L i k e w i s e ,  abseni. a filed s e c u r i t . y  int.erc:I;i. f n r  t h c t  jewel r y ,  

p l a i n t i f f ' s  claims for negligence arid c o n v e r s i o n  as acjaj nst 

c o n t r a c t  i n v o l v e d  i n t h i s  case was entered i n t o  o n l y  as between 

t h e  bankri . iptcy T r u s  t.ee a n d  Sotheby's. A s  such, t h e  o n l y  par1.y 

Th i  s cour I- d0P.C; n o t  doiibt Lhat pl d i  nt i i l l  may inc3ecd have  

suffered damages ;is 3 r~sil1.t. of  t h e  u n d e r l y i n g  bankr.iipt.cy 

The c o u r t .  l u r t h e r  notes t . h a t  e v e n  if p l a i n t i . f f  c(oi.11.d 
p r o p e r l y  advance a c l a i m  f o r  c o n v e r s i o n ,  the 1:1 a i m ,  governed by a 
three year- stat: i i t .c!  of 1 imi t .d : i .ons ,  woii lc l  have  e x p i r e d  in 2 0 0 1 ,  
t h r e e  years a f t - e r  the j ewe1, ry  was r e L u r n e . d  t-.o the Trustee. ( S C P ,  

CPLR 2.14(3); Feld v. F e l d ,  2 7 9  A D 2 d  393 [I.'''. Dept 20011 Iv to 
a p p .  d e n . ,  96 N Y 2 c i  7-17 [ 2 O O l ] ) .  

3 
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p r o c e e d i n y s  +?-om which  t h i s  case a r i s e , 3 .  However, i nasmuch  as 

p l a i n t i f f  has failed t n  d e m o n s t r a t e  a coijni z , a b l e  1.eqal theory 

upon w h i c h  they may be a b l e  to succeed (see, Leon v .  M a r t i n e z ,  8 4  

NY2d 8 3  119941; C a m p a i q r i  F'or F i s c a l  E q u i t v ,  Inc,  v .  State of New 

York, 86 N Y 2 d  307 119951 ) t h e  c l a j . m s  advanced  aqaj-nst  defcndant 

S o t h e b y ' s  a r c  d i s m i s s e d .  Accordingly, i t. i s  

ORDERED t .hc?t d c t c n d a n t . ' ~  m o t i o n  t.0 dismi ss b o t h  p l a i . n t i f L ' s  

amended a n d  o r i g - i  r i a l  comp1ain.t: is granted; arid .i 1:. is fr1rt .he.r  

ORDEREL) that. I:.he C 1 , e r k .  is direr.l-:ed to e n t - c r  Ijudqmerlt. 

a c :cord ingly  - 

T h i s  memorandum o p i n i o n  coristi.l:.uLes t . h e  decision and ordcr 

I1 . s . c . 
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