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In accordance with the accompanying Meinor nduin Decision, i t  is liereby R 
ORDERED that the branch of defendants’ 

he Court’s prior dicision of October 6, 2008 is 

ORDERED that the branches of 

ORDERED that the branch of 
he Court’s prior decision of October 

iuixyant l o  CPLR 5015 and for leave 
icceptance of pleading untimely 
ssue is granted, and the Note of Issue shall be strick 

to CPLR 2221 for leave to reargue 

vacating his dehault, 

for lcave to renew 

; and it  is further 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 35 

DAVIDOFF MALITO & HUTCHER, LLP, 

Plaintiff, 
-against- 

Se 
AMBA SHARMA and REALM, L.L.C., 

MEMORANDUM DECISION 

Index No. 100740-2007 

J 

In this action to recover legal fees for services rendered, defendants Amba Sliariiia 

(“defendant”) and Realm, LLC (collectively, “defendants”), move pursuant to CPLR $ 222 1 for 

leave to reargue and renew the Court’s prior decision of October 6, 2008, to vacate their default, 

pursuant to CPLR 5015, for leave to file a late answer, nimcpro I U I ~ C ,  or compel the acceptance 

of pleading untimely served, pursuant to CPLR 5 3012 (d), and to vacate the Note of Issue. 

Fac tu a1 Back qoun  d 

On July 2 1, 2004, the plaintiff and defendant entered into a retainer agrcement for legal 

services to be performed by plaintiff for the defendant and defendant Realm, LLC (“Re;ilm’*> 

(collectively, “defendants”). On July 5 ,  2006, plaintiff ceased representing defendants aficr 

defendant informed plaintiff that its legal services were no longer required. On July 12, 2006, 

plaintiff sent Defendants’ invoiced bill (the “Invoiced Statement”) for the legal services rendered 

by the Plaintiff, as calculated pursuant to plaintiffs hourly rates, pursuant to thc Retainer 

Agreement. Having no response to the Invoiced Statement, on October 20,2006, plaintiff served 

defendants with a demand notice and notice of the defendants’ rights to fee arbitralion. 

Defendants did not request a fee arbitration. 
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After plaintiff commenced this action, plaintiff effected personal service of the suninions 

and complaint upon defendant on Janiiaiy 20, 2007, and upoii Realm on January 30, 2007. 

Defendants served an untimely answer by regular inail on or about June 20, 2007, more 

than four (4) months after it was due. On J~iiie 25, 2007, plaintiffrejected the Arswer by scl-vIny 

dcfeiidants with plaiiitiFs Notice of Rejection. On July 9, 2007, plaintiff served its Reply to 

defendants’ counterclaim, in which the plaintiff denied tlie allegations of defendants’ 

counterclaim and asserted as an ai‘finliative defense that the Answer was untiniely and ;-is cl resu l~ ,  

a nullity. 

On June 30, 2008, plaintiff served a Notice of Motion scekiiig suniniary jiiclgiiienl, 

together with such other and further relief deemed just and proper (the “Motion”). Defendants 

submitted their opposition papers, which iiicluded the defendant’s affidavit dated August 7, 

2008. In response, plaintiff submittcd a reply affirniation and affidavit. The Court granted 

plaintiff a default judgnieiit based on the fact that defendants’ late answer was imtimely and a 

nullity and upon defendants’ failure to offer a reasonable excuse for defendants’ default, 

De fend ants ’ Mot ion 

Defendant argues that the Court misapprehended matters of law when it granted 

plaintiffs motion due to [lie defendants’ late filiiig of his answer, when the plaintiff never aslicd 

Cor such relief. 

Defendant contends that plaiqliff‘s Notice of Motion for June 24, 2008 requested ielief 

pursuant to CPLR 5 3212’s summary judgment provisions. Pursuant to CPLR 5 2214 (a), a 

notice of motion shall specify tlie supporting papers upon which the motion is based, the relief 

deinanded and the grounds therefor. However, nowhere in the Notice of Motion was t h e  a 
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Defendants’ papers in  opposit 

wliicli the plaintiff did request in his 

which were enunciated in his papers 

The Court also never demanded 

should be stricken and whether plaintiff 

de fendatits ’ default . 

011 concentrated upon the issue of suinrnary judginent, 

Notice of Motion. As there are issucs of fact i n  this iiiatlcr, 

in opposition, plaintiff is not entitled to summary juclgmen~. 

a hearing on the issue of whether the defendaiils’ answer 

should be granted a judgment based upoii the 

I 3 

defendant was traveling when the 

receiving it at the time that the plaint: 

Once defendant retuiiied to New Yor.c, 

of his brother, who was gravely ill at 

coriplaint was purportedly served and he does not recall 

ff claims that the summons and complaint were serwcl. 

he was bombarded with the responsibility of taking care 

the time, that and required the defendant’s coiiiplete 
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attention. When defendant finally had the iiiental wherewithal to respond to the Complaint, 

defendant spoke with plaintiff, who despite being attorneys, never infolined defendant that he 

might need to respond to the suiimions and complaint with which he was served. Instead, the 

parties negotiated, in what defendant believed was good faith. It was only after defendant came 

to a point where lie realized that negotiations would not be fruitful that he retained counsel to 

respond to the suiiimons and complaint. As the court pointed out, defendant would have to 

demonstrate both a reasonable excusa for l i s  late filing of the answer and a nicrito~.ious clkiiiii. 

The court further noted that it did not have to reach, and did not reach, the question of whether 

dcfcndaut demonstrated a meritorious claim because lie did iiot denioiistrate a reasonable cxcLise 

for his delay, 

The law favors resolution of cases on the merits. Excusable neglect, or reasonable exciisc 

for the late filing of the answer by defendant, which resulted in the Court finding defendant to bc 

in default, is present herein. There was no willfulness in the late filing of the answer by 

defendant. 

Since good-faith erforts to pursue settlement negotiations in a personal injury action with 

alleged tol-t-kasors’ insurance carrier constitutcd reasonable exciise for delay in serving [lie 

complaint, defendant herein, who began and continued good faith negotiatioiis with plaintiff in 

order to resolve this matter, is entitled to an extension o f  time to serve his answer. It was only 

when those negotiatioiis broke down that defendant hired counsel and filed an answer. 

As defendants’ earlier opposi4ion papers demonstrate, they have a meritorious clel’elise lo  

this action. The retainer agreement uiider which plaintiff seeks to recover, wherein plainti fl; a 

law firm, served as a lobbyist for a cqiitingent fee, is in violation of New York Legislative Law S 
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I-K, which is a class A misdemeanor. An inquiry into the merits ofthis case is al~solutely 

required if attorneys, as officers of the court and in their roles as attorneys, are violating the law 

and possibly committing criminal acts. T l i ~ i ~ ,  the default judgment should be vacated and this 

matter should proceed to discovery. 

Further, contrary to the statements made in plaintifps note of issue that discovery hi15 

been waived, no such waiver has been given. No discovery has coiiinienced iii this matter. 

Accordingly, defendants’ motion to vacate the note of issue must be granted. 

Qppo si t ion 

Defendants’ motion to renew should be denied, in as milch as dehldants do no1 inti-oduce 

any new facts that they did not lcnow at the time they opposed plaintiffs motion. Further, 

defendants do not claim that any of the newly proffered alleged facts were recently discovered by 

the defendants. Nor have the defendants raised a valid excuse for their failure to raise [lie newly 

proffered alleged facts at Ihe time of the original application. 

Further, defendants have not qffered a “reasonable justification” for defendants’ failure lo 

allege within their Opposition the defendants’ newly proffered alleged facts. Defendants liacl 

adequate notice of the relief requested and granted by the Court, and did not suffer any prejudice 

due to any alleged lack of notice. Thq claim that plaintiffs motion was titled “summary 

judgment” and not “entry of default judgment” is a “red herring.” As stated within paritgraph 

thirty-nine (39) of plaintiffs Motion, ,plaintiff prayed for entry of a “judgment” against thc 

defendants, based upon defendants’ f8ilure to offer a reasonable excuse for their deCault or a 

meritorious defense. Further, plaintiqf‘s Motion also sought “. , . such other and hrther relief 

th[e] Court inay deem just and proper” in the prayer for relief. Plaintiffs Motion sought 
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judgment and such other and fh-ther relief against defendants based on niinierous grounds, 

including, defendants’ failure to timely file an answer, that defcndants’ late answer w a s  a n L l l  I i l j r ,  

and that defendants failed to move for an order extending their time to answer. Clearly, 

defendants had notice that a default judgment may be entered against them. The mere fact that 

defendants inadequately addressed their default is not an excuse to allow defendants to allege 

iicw facts. 

Plaintiff argues that defendants’ renewal motion should be denied since the newly 

p d f e r e d  alleged facts do not support any change to the Court’s prior detenuination n n c l  Order. 

Defendants’ newly offered excuse based on defendant’s alleged attempt to open a “dialogue” 

with plaintiff is not a valid excuse for defendants’ default. Defendant’s “dialogue” consisted of 

one tclephone conversation with plaintiff that lasted less than one minute, and thus, could not 

have caused defendant to believe that he did not have to tiinely answer the Summons and 

Complaint, which clearly states the time by which the defendant needed to file the answer. 

Likewise, the defendants’ newly proffered excuse for the default, based on his alleged 

involveinenl with his brother’s alleged health is not a valid excuse. Defendants’ vague and 

coiiclusory excuse of traveling is not n reasonable basis upon which to vacate the default, since 

the act of traveling would not have prevented hiin or his company, Realm, froiii answering the 

Suiiiiiions and Coniplaint timely. Defendant was aware of the Complaint and thai i t  should not 

be ignored. Thus, defendant has not offered any reasonable excuse for his failure to timely seek 

the Court’s order vacating the defendants’ default. 

The application to reargue should be denied since defendants merely repeat thc 

contentions they raised earlier. Defendants merely state that they “did not believe” that they liad 
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lo address all the facts stated. Defendants had notice of their default and that the plaintiff souglit 

judgment against them, together with such other and further relief as the Court deeiiied just and 

proper. 

Plaintiff also points out that defendants have not even attempted to raise any  defensc to 

plaititiff s cause of action for “account stated” and for “unjust enrichment Tor services 171-oviiid,” 

but merely alleged that the subject retainer agreement was an illegal contingent lobbying retainer 

agreement. In any event, plaintiff was never retained to “lobby” any entity. Plainti Efnicrcly 

provided legal services to defendants, which included plaintiffs attcnipt IO settle tlic existing 

zoning land use issues with the City of White Plains and to prepare for potential litigation against 

the City of White Plains concerning these issues involving defendants’ property i f  they could not 

be settled. Nor was the Retainer Agreement a contingent retainer agreement. 

Replv 

Defendant adds that plaintiff has neither argued nor established tlic existelice of pre$utlice 

should the default be vacated. Defendant insists that he liad extensive conversations wi tli 

plaintiff to resolve this action, and cites to cases in which illness has been cleeiiied ;I reasonable 

excuse to vacate a default. And, procedural rules are relaxed forpro se litigants, which 

defendant was at the time he was attempting to settle the matter. 

Further, as to his meritorious defense, defendant claims that plaintiff engagcd elected mtl 

city officials in the City of White Plains, the Village of Scarsdale and the County or Westchester 

on his behalf in order to influence their decision making and legislative processes. This is 

lobbying by any definition and the plaintiffs own invoices, which were submitted as exhibits in 

both motions bear this out. 
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Analysis 

Rea rgunien t c1 i i d  R ell e w a1 

The motion to reargue simply states that the Court overlooked or misapprehended thc 

facts or the law. A motion for leave to reargue under CPLR 2221, “is addressed to tlie sotind 

discretion of the court and may be granted only upon a showing ‘that the court overlooked or 

misappreheiided the facts or the law or for some reason mistakenly arrived at its earlier 

decision”’ (Williirm P. Puhl Equipinent Corp. v Kassis, 182 AD2d 22 [ ls t  Dept 19921). 

Reargument is not designed to afford the unsuccessful party successive opportunities to rcargue 

issues previously decided (Pro Brokerage v Home his. Co. , 99 AD2d 97 1,472 NY S2d 66 1 [ 1 ‘‘ 

Dept 19841) or to present argunients different from thosc originally asserted ( F o l q ~  11 Rochc, 68 

AD2d 558,418 NYS2d 588; PLihl Equip. Corp. v Knssis, 182 AD2d 22, 27, 5SS NYS2d S [ I  SL 

Dept 19921, lv. denied and dismissed 80 NY2d 1005, 592 NYS2d 665 [ 19921, 7 - e ~ g .  doiretl S 1 

NY2d 782, 594 NYS2d 7 14 [ 19931). On reargument the court’s attention must be drawn io any 

coiilrolling fact or applicable principle of law which was misconstrued or overlooked (see 

Macklowe v Browning School, 80 AD2d 790,437 NYS2d 11 [ 1 *‘ Dept 198 13). 

To the extent it is argued that the Court misapprehended matters of law by granting 

plaintiff‘s motion on the basis of defendants’ late filing of his answer, when the plaintiff iievcr 

asked for such relief, in violation of CPLR 2214, the court grants plaintiff‘s motion to rearguc. 

In plaintiffs “Notice of Motion for Summary Judgment,” plaintiff stated [hat  i t  \Y;IS 

seeking the following: 

an order pursuant to Civil Practice Law and Rules (“CPLR’) $3212 granting the plaintiil’ 
summary judgment against the defendants for the relief demanded in tlie complaint m d  
dismissing the defendants’ answer with unsubstantiated affirmative defenses dated .I iine 
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12, 2007 upon the grounds that 110 triable issues of fact exist together with such other aiid 
further relief as this court inay deem just and proper. 

The Court has discretion to grant “such other and fwther relief‘ that is not specially 

requested within a notice of niotioii. “A court may grant relief, pursuant to a general pl-aye~. for 

“such other, further, and different relief as this court may find to be just arid proper” contained i n  

the notice of motion or order to show cause, other than specifically asked for, to such extent as is 

waranted by the facts plainly appealing 011 tlie papers 011 both sides” (Delgaclo v C‘arolce 

Siiiiderlcrrtd, 290 AD2d 40, 442 [2d Dept 20021, rev. on other grounds, 97 NY2d 420 [20023; .see 

also, Lzibov v Bernzan, 260 AD2d 236, 687 NYS2d 628 [lst  Dept 19991, citing io HCE 1,3000 

Waterrtzill Lone Realty Corp., 173 AD2d 774, 570 NYS2d 642 [2d Dept 199 11). 111 i-IC’6, coiirt 

explained 

The court may grant relief, pursuant to a general prayer contained in the notice of iuotioii 
or order to show cause, other than that specifically asked for, to such extent as is 
warranted by the facts plainly appearing on the papers on both sides . . . It may d o  so i r 
the relief granted is not too drnmatically unlike the relief sought, and if thc prool‘offered 
supports i t  and the court is satisfied that no one has been prejudiced by the rort1lal 
omission to demand it specifically (Siegel, Practice Commentaries, McKinney’s Cons 
Laws ofNY, Book 7B, CPLR C2214:5 at 84). (internal citations omitted). 

Applying the above principles, plaintiffs argument that tlie Court improperly considcrccl 

the late filing of defendants’ answer as a basis to grant default judgment, lacks mei-it 

Defendants’ untimely answer was addressed in an entirely separate section of plaintiff‘s Molioii, 

cntitled in bold letters “DEFENDANT’S LATE ANSWER SHOULD BE TREATED AS A 

NULLITY AND JUDGMENT SHOULD BE ENTERED FOR THE PLAINTIFF.” The Motion 

proceeds, for the next 12 paragaphs, numbered 28 though 39, to explain why juclgment should 

be entered in favor of plaintiff, due to defendants’ failure to file an answer pursuant to the time 
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constraints outlined i n  CPLR 3012. Plaintiff pointed out defendants’ answer was untiniely 

served, and moreover, that defendant never “moved” for leave to file a late answer 01’ to coinpel 

plaintifi7s acceptance of defendants’ late answer. Finally, plaintiff argued that “Defendants have 

not offered any reasonable excuse for their failure to file a timely answer or a mei-itorious 

dcfcnse,” and “as a result judgment should be entered for the Plaintiff.” 

Such allegations and arguments indicate that plaintiff was requesting that tlic Court enier 

judgment also on the ground of defendants’ late notice. That this specific relief was not 

embodied in the notice of motion is inconsequential, under the circumstances, since the Notice o r  

Motion (1) sought judgment in favor of plaintiff, albeit 011 grounds of summary judgmcnt 

standards, and (2) sought relief the Court may deem just and proper. Therefore, i t  cannot be said 

that the Court misapplied CPLR 2214 in considering whether the grant judgmcnt i l l  ra\,oi+ of 

plaintiff based on defendants’ untimely answer. 

As to the branch of  defendants’ iiiotion for renewal, such a motion, when properly iiiade, 

posits newly discovered facts that were not previously available or a sufficient explanaiioii is 

made why they could not have been offered to the Court originally (see discussio/i 111 A/pert 1’ 

Wolf, 194 Misc 2d at 133, 751 NYS2d 707; D. Siege1 New York Practice 5 254 [31-d ed. 19991). 

A motion to renew, “is intended to draw the court’s attention to new 01. additional facts which, 

although in cxistence at the time of the original motion, were unknown to the party seeking 

renewal and therefore not brought to the court’s attention” (Beiny v Wynyanf, 132 AD2d 190, 522 

NYS2d 5 11, lv. disniissed 7 1 NY2d 994, 529 NYS2d 277). 

To the extent that defendant now seeks to supply with court with additional infoomation 

to excuse his late answer, renewal is granted. 
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A motion to renew should not be granted based upon facts knowii to the iiioving party at 

the time of the prior motion, unless tlie moving party offers a reasonablc excuse for not having 

submitted such facts on the prior motion (Pong v Atkins, 3 Misc 3d 1109 [Supreiiie CoLirt New 

York County 20041). However, this iule was not inflexible, and coui-ts retained broad discretion 

to grant renewal, in the interest ofjustice, upon facts known to the moving party at the time of 

the prior motion (Id.). Effective July, 20, 1999, CPLR 2221 was amended (L 1999, ch 281) to 

provide a coherent structure for the treatment of motions for leave to renew and rearguc ( I d . )  

The amendment resulted in the addition of, among other things, a subsection honed on die 

inotioii for leave to renew (CPLR 2221[eJ). This subsection provides, in pertinent part, tlial 21 

motion for leave to renew: 

2. shall be based upon new facts not offered 011 the prior iiiotioii tliai would cliaiigc tlic 
prior deterniinatioii or shall demonstrate that there has been a change in the lxw that  
would change the prior determination; and 
3. shall contain reasonable justification for the failure to present such Facts on tlie prior 
rno t i on. 
(Id.)  

While frequently invoking the general rule that leave to renew should be denied in  the 

absence of a reasonable justification for the movant's failure to present the facts on the prior 

motion (Pong v Atlciiills, supra, citiiig e.g. Loperena v Buona, 309 AD2d 592, 765 NYS2d 355 

[ 1 st Dept 20031; Cuccia v City ofiVew York, 306 AD2d 2, 761 NYS2d 3 1 [ 1 st Depl 20031; 

Soloirioii vKyty Iiic., 302 AD2d 275, 755 NYS2d 387 [lst  Dept 20031; Bzwgos v City qfNe\v 

York, 294 AD2d 177, 742 NYS2d 39 [lst  Dept 2002]), the court has continued to i 1 l ~ l 1 1 ~  tlie 

pre-amendment exception thereto pennitting the exercise of discretion lo grant a motioii [or Icavc 

to renew, based upon facts inexplicably oniitted on the prior inotioii (Yoag v A t k i ~ s ,  mpm, citing 
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Ti-irricind 17 Lantigua, 2 AI13d 163, 767 NYS2d 618 [lst  Dept 20031; Mejiu v Nmtzi, 307 AD2d 

870, 763 NYS2d 611 [ ls t  Dept 20031; Gamer vLntinier, 306 AD2d 209, 761 NYS2d 657 [lst  

Dept 20033; Dnniels v Citv ofNew York, 291 AD2d 260, 737 NYSW 598 [ ls t  Dept 20021; SCC 

also Siegel’s Prac Rev No 149, p 4 [2004]). 

To excuse their default, defendants iiow add that tlic serious illness of dei‘cndaiir’s brother 

caused hiiii to delay seeking counsel, and that lie was misled into believing that an aiislver was 

not required since plaintiff never infornied defendant of such during the parties’ iiegotiations. It 

is uncontested that defendant was aware of such factors at the time he submitted his previoiis 

oppositioii papers. However, while plaiiitiff‘s prior Motion sought judgment i n  its favor, its 

opposition papers failed to iiiclude these additional reasons. Defendants’ proffered reason for 

failing to advise the Court of these additional facts is that defendants did not believe that tlie 

Court would entertain or grant j udgnient based on defendants’ untimely answer. The record 

appears to support defendants’ contention, wherein defendants’ counsel stated: 

12. 
because of the Dcfcendaiit’s late filing of his answer and counterclaim is complelely 
wi tliout mcri t. 
13. The propel- relief for a situation when a Defendant has not filed his ;iiiswcr in a 
timely manner is a motion for a default judgment. However, the Plaintif& [sic] do not 
request this relief in their motion. Instead they are trying to bootstrap tlie late filing or  [Iic 
Defendants [sic] answer to the herein motion. 

Plaintiffs argument that their motion for suinmary judgment should bc granted 

* * * * *  
15. 
been granted, the Defendant would have been able to vacate the default judgment as lie 
had hotli n reasonable excuse for his failure to timely file an answer and a nieritorioirs 
claim. Upon iiiforiiiatioti and belief, the Defendant was served when he was traveling 
and he was unable to file a timely answer because he could not retain an attorney in a 
timely manner. . . . 

Even if the Plaintiffs had filed motion for a default judgment a id  llie del-ault had 

Although defendant submitted an affidavit with his earlier opposition papers, his a f f l c l w i t  

12 

[* 13 ]



i s  silent on llie issue of his traveling, his brother’s illness, or his negotiations wit11 plaintiff, 

Additional facts, which were known to the defendants, may bc considered \vilere t l icre is 

a reasonable basis for failing to provide thein to the court previously. Defendants’ claim that it  

did not expect the Court to consider, let alone grant relief based on, plaintifps request for 

judgnictit based on defendants’ late answer is reasonable. It bears repeating that defendants’ 

previous opposition stated: “The proper relief for a situation when a Defendant has not Illcd his 

answer in a timely manner is a inotioii for a default judgment. However, the Ploiiilfls 110 /tor 

I-eqzresl this reliefikz their inotioiz.” That defendants were not ~rnder the impression that plainti f r  
was seeking default Judgment is further buttressed by the fact that defendant’s aflidavit subiiiittcd 

in its earlier opposition focused solely on plaintiffs alleged illegnl activity. Although t he  

affirmation in support of plaintiff‘s Motion pointed out that defendants’ answer was a nii l  lily, 

warranting jiidgment in plaintiffs favor, it is not unreasonable for defendants to have coilsidered 

plaintiffs Motion as one solely seeking summary judgment on the merits, in light of the Notice 

ol‘Motion. Defenclants’ belief that plaintiff was not seeking a dehult judgiieiit is ;I reasonable 

basis for defendants’ failure to submit these additional facts to the Court on the prior motion, 

w ananting renew a1 , 

Defuidt Jirdginerit 

When a defendant fails to appear in an action, the plaintiff may seek a default judgment 

pursuaiit to CPLR 321 5 within one ycal- after the default. To d e h t  a motion for ;I dcfiiul! 

judgment, defendants must establish both a reasonable excuse for defaulting as well as ;I 

meritorious defense to the action (Stillmnn v City ofNew York, 39 AD3d 301, 834 NYSZcl 1 15 

[ 1“ Dept 20071; JP Murgun Chase Bank, N.A. v Bruno, 57 AD3d 362, 869 NYS2d 45 1 [ 1 ’‘ Dcpt 
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ZOOS]). 

Although the palties dispute the extent of the negotiations between them, plaintiff does 

riot dispute that the parties attempted to negotiate a settlement of this matter. Therefore, coupled 

wit11 del'endunt's absence from the jiirisdiction at the time servicc of the pleadings \L'CI'C iiiacic A I I ~  

defendant's inability to address the Complaint due to his brother's illness, defcndant pt'cscn tecl ;I 

reasonable excuse for the delay in answering the Complaint (see Finkelsreiiz v E N S Z  65th Streei 

Lrrurzdroniat, 215 AD2d 178, 626 NYS2d 148 [ l "  Dept 19951 [settlement negotiations belwecn 

plaintifl'and defendant landowner's insurer constitute a reasonable excuse for defertdaiils' delay 

in answering (Mendoza v Bi-County Paving, 227 AD2d 302, 642 NYS2d 884 [ 1" Dept 19961 

[factors causing delay, including settlement negotiations, made it prudent to delay service of an 

aiiswer]). Further, plaintiff has not demonstrated any prejudice as a result of defendants' delay 

(Yuga~ v Four Thirty Really LLC, 50 AD3d 265, 855 NYS2d 63 [ 1" Dept 20081 [affirming 

denial of motion for default judgment, where defendants demonstrated a reasonable excuse ruor 

their delay in answering the complaint, prima facie ineritorious defenscs to the complaint, and 

plaintirfs have not demonstrated tlint they suffered any prejudice as a result of the delay]). 

hi support of defendants' application to serve and file a late answer, defendants 

dcmonstrated a meritorious defense by tendering an affidavit siipportirig theii- claini t h a l  p l ; i i i i t  i (1' 

acted as a lobbyist for a contingent fee, in violation of New York Legislative Law $ 1 -K,  which 

is a crime.' According to defendant's alfidavit, plaintiff specifically advised defendant of 

5 1-k. Coiiliiigent retainer 1 

(a) No client shall retain or employ nny lobbyist for compensation, the rate or amount 01' which 
conipcnsation in whole or part is contingent or dependent upon: 
(1) (A) the passage or dekat of any legislative bill or the approval or veto of aiiy legislatioii by h e  
govei-nor, (B) the terms, issuance, modification or rescission of a gubernatorial executive 01-der, iC) the 
terms, approval or disapproval, or the implementation and adiiiiiistrntioii of tribal-state compacts, 
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plaintiffs attempts to meet with certain politicians to obtain legislation that would result in thc 

settlement of outstanding land use issues defendants had with the City o r  White Plains 

concerning defendants’ real estate project. In particular, defendant attests that: 

. . . The retainer agreement I entered into with the Plaintiff was an agreement for 
them to lobby the City of White Plains to allow the use of the driveway to not be 
considered a business use. 

LLP, the Plaintiffs [sic] herein, I was told by Mr. Citrin that he h e w  the mayor of While 
Plains, Joseph Delfino very well. I was further iiifonned that Mayor Dellinu oived MI-. 
Citriii maiiy favors because Mr. Citrin (in his capacity as the President of the Fenway 
Club in White Plaints [sic] had saved the City of White Plains and Mayor Delfino i i i  

particular much embarrassment in a lawsuit. The details of these events were not 
elaborated upon. 

I was further assured by Mr. Citrin that his partners were very well coniiectcd in 
both Albany and local government of White Plains and that they were able to lobby for 
the project. 

legal merit but a matter of “who knows who.” 

done. I would be responsible for an initial retainer at the successful coiiclusioii of their 
lobbying efforts the balance would be owing [sic]. 

. . . Mr. Citrin claimed that he had one meeting with [I [Mlayor Delfino a i d  that 
his partner had one with the City Attorney of White Plains. . . . 

Mr. Citrin later informed me that [Mlayor Delfino has asked him lo wait utili1 
after the niayornl election and then everything will be done. Mr. Citrin further advised 

When I first met with Jeffrey C h i n ,  a partner at Davidoff, Malito 6r Hutclier, 

I explained to MY. Citrin and he had agreed with nie that this was not a case of 

I was advised that the Plaintiff would charge me a lump m n i  fee for getting things 

nicmoranda of understanding, or any other tribal-state ageenients and any state actions related IO class 111 
ganiiig as provided it1 25 U.S.C. 2701, or (D) the adoption or rcjection of any code, nile 01- reguhtion 
having the force and effect of law or the outcome of any rate making proceeding by a statc agency; 

(2)(A) the passage or defeat of any local law, ordinance, regulation or resolution by niiy muinicipality 01- 

subdivision thereof, (B) the terms, issuance, modification or rescission of an executive order issued by [lie 
chief executive officer of a municipality, or (C) the adoption, rejection or implenientation of any  nile, 
resolution or regulation having the force and effect of a local law, ordinance or regulation 01’ u n y  r a ~ e  
nuking proceeding by any municipality or subdivision thereof; 

(3) any deteimination by n state agency, either house of the state legislature, the unified court system, 
municipal agency or local legislative body with respect to a governmental procurement or a grnnt, loan or 
agreement involving tlic disbursement of public monies. 

(b) No person shall accept such a retainer or employment. A violation of this section shall be a class A 
misdemeanor. 

15 
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me that the [Mlayor has asked him not to start a)iy lawsuit. 
Upon Mr. Citrin’s recommendation, we aited until after the niayoial elections. . 

After the election, which [Mlayor Delfiqo won, Mr. Citriii was able to set irp a 
ineeling with the [Mlayor Delfino, the City Plar+ner and the City Commissioner. 1 WIS 

also present at this meeting, along with Mr. Cit 11’s partner 

he fclt that the mayor had changed his mind aft 9 r being re-elected. Mr. Citrin then told 
iiie that he would start lobbying Albany throug his contacts in the Governor’s Office. 

charity fund raiser. After speaking with Mr. Sp no about the project, he agreed to help. 
Mr. Citrin, his partner and I went to the office o Sal Carei-ra, tlic County Executivc’s 
Director to discuss the position of the county. , 

It was undcrstood that thc lcgal fees agi- cd iipoii i n  the retainer- WL‘I-CI only 10 IJC 

r 
The meeting was a coiiiplete dead-lock nd after we left, Mr. Citrin esplaincd t h a i  

After the meeting with [Mlayor Delfino 1 met County Executive Aidy  Sg:mo at  a ’., 
F * * * *  

paid upon the successful conclusion of this end avor. 

Retainer Agreement, upon which plaintiffs Complaint is based in part, arguably woiild be 

an order vacating his default, pursuant to CPLR 5015 d for leave to file a late answer, iiuiic p/ u 

twzc, aiid compel the acceptance of pleading untimely pursuant to CPLR $ 301 2 (cl), :ind 

to vacate the Note of Issue is granted, and the Note of Jssue shall be strickcn. 

As lo the branch o f  plaintiffs prior Motion for I uminary juclgment, which this Court did 
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not address in its prior order, such application is denied1 without prejudice. Althoiigh 

defendants’ answer is deemed timely by virtue of this decision, defendants’ affidwit raised issues 

P 

resarding his defense to this action, which should be edplored tliroitgli discovery. 

Conclusion 

ORDERED that the branch of defendants’ purs ant to CPLR 5 2221 for leave tu  reargue 

Based on the foregoing, it is hereby I [he Coiii*t’s prior decision ofOctober 6, 2008 is grante ; and it is fiirthcr 

ORDERED that the branch of defendants’ purs ant to CPLR 5 2221 for lcave to renew Y 

jY 
I 

the Court’s prior decision of October 6, 2008 is grante ; and it is fLirther 

ORDERED that the branches of defendants’ 111 tion for an order vacating his dchault, 1 
piirsuant to CPLR 501 5 and for leave to file a late ans er, nzirzcpro lunc, and compel the 

acceptance of pleading untiiiiely served, pursuant to CgLR 6 3012 (d), and to vacatc: thc Notc 01‘ 

Issue is granted, and the Note orIssue shall be stricken and it is Curther 

ORDERED that defendant serve a copy of this rder with notice of entry upon al l  p:u-ties 

within 20 days of entry; and it is futher 

2009, 

ORDERED that the 

2:15 p.m. 

This constitutes the 

D ~ t c t l :  March 4, 2009 
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