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appropriate bill of costs; and it

FOR THE FOLLOWING REASON(S):
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to dismiss of defendant IG Second
disposed of as follows:

a) the motion is granted as
agalinst IG Second Generation Part
dismigsed;

b) the motion is denied with
action, except to the extent that
is dismissed;

MOTION/CASE 1S RESPECTFULLY REFERRED TO JUSTICE

\

| FINAL DISPOSITIC

motion

ecided in accordance with the
ig nereby
on sequence 001, that the motion

L o
int
an
£t o
is

£ Housing and Community

ig gevered and dismissed as
d disbursements to defendant
submission of an

further

on
Ge

gequence 002, that the metion
neration Partners, L.P. is

Lo
ner

rhe first cause of action as
5, L.P. and it 1s severed and

E

re
th

pect to the third cause of
claim for punitive damages

J.S.C.

_ ] NON-FINAL DISPOSITION

Check if appropriate: ] po NOT PO

(] REFERENCE




* 2] ——

c¢) the request to transfer the second, fourth, fifth and
sixth causes of action to the Civil Court is granted and they are
gevered and transferred; and it is further

ORDERED that defendant IG Segond Generation Partners, L.P.
is directed to serve an answer to|the remaining cause of action
within 10 days after service of a copy of thig order with notice
of entry; and it is further

ORDERED that counsel for defendant IG Second Generation
Partners, L.P. shall serve a copy|of|this order with notice of
entry within 20 days of entry on all| counsel; and it is further

ORDERED that the clerk is directed to enter judgment
accordingly.

Dated 3/ /o 0 ] ENTER:/,Q%V/Q% .

Y .
/ HON. CAROL EDMEAD
Check one: Q FINAL DISPOSITION IE/N:)N FINAL DISPOSITION

Check if appropriate: O DO NOT POST O REFERENCE
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THE NEW YORK STATE DIVISION OF HOUSING
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GENERATION PARTNERS, L.P. |

Defendants.

CAROL R, EDMEAD, J.:

Index No. 105894/07

Motion sequence numbers 001 and 002 are consolidatsd fcy
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disposition. In motion sequence number 001, defendant the New

York State Division of Housing and Community Renewal (DHCR) moves

. ' ' | .
to dismiss the complaint and the amended/corrected complaint as
|

I
against it. In motion sequence number 002, defendant I3 Second
|
|
Generation Partners, L.P. (the laqdlord or the owner) moves to
\
dismiss the complaint and the ameﬁded/corrected complaint ag

3 Y 1
against it. }
|

|
Plaintiffs are current or past rent-regulated tenants cf =
le-story residential building, coﬁtaining approximately 160

units, located at 166 Second Avenue, New York, New York (the
premises) which is owned by defendant landlord.
Plaintiffs, or some of them, have previously been involved

in lengthy administrative and court proceedings against tho
|

landlord, which began in or about;October 28, 1993, whan €4
|

tenants filed an application for gent reduction with DHCR, based
I

|
on allegations of decreased building-wide services and failure to
\
| . E .
maintain the premises. The following recitation of facus ie
|

based primarily on the decision of Justice Ronald A. Zweibel in

the case of Matter of Filocomo v New York State Div. of Hous. and

I -

Community Renewal (Sup Ct, NY County, April 3, 2006, Zweibel, J

index No. 104963/05). ;

On December 6 and 7, 1994, DHCR inspected the premnises, and
|

Plaintiffs have served an amendeé/corrected summons and complaint
removing some tenants who have moved and;replacing them with tenantg who have
replaced them in the building. In light!of the court’'s ruling below, 1t need
not reach DHCR's objections to the amendéd/corrected pleadings.

2
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based on that inspection, on July 27, 1995, the Rent
i

Administrator (RA) issued an ordey finding a reduction in
\

essential services for rent—stabiﬂized and rent-controlled

|
tenants, based upon specific cond#tions cited in DHCR's
inspection report, included but nét limited to “dirty, chigpped,
patched, peeling and unpainted waqls and celling building-wide,
including both fire exit stairwelﬁs; darkly stained carpeting on
various public area floors; and cgacked cement in front of the
building entrance door.” Id. at 4—5. In addition, the RA fowd

defects with respect to the inter#oms for two apartments, out Lhie
|

resulting rent reduction applied iny to those apartments.
Both the tenants and the lanélord filed timely Petitiors for
\
Review (PARs). The landlord alleéed, among other things, that
the RA's order failed to addresg qhe owner’s answer that iU was
conducting ongoing maintenance an& repair and that c¢esrtain cf the
\
conditions on which the RA based #er order were de minimus and
|
did not justify a building-wide r%nt reducticn.
On June 25, 1997, the Commis4ioner granted the landlord's
|
PAR 1in part and denied the tenant%’ PAR. The commisgisner cid

find certain conditions, such as the cracks in the sidewallk, to
be de minimus, but determined that, based on the record, tle RA
had properly found that the landlord had failed to maintain

services.

On October 13, 1995, while its PAR was pending, the landlord
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filed a separate application for ﬂent restoration, stating that
it had corrected certain of the conditions, including pain:ing
and plastering of the lobby, floons 2-16 and the stairwells.

In a January 6, 1997 order, based on an inspection
conducted on November 18, 1996, the RA denied the application for

. . . R . . .
rent restoration, finding that building-wide services nad not

been resgsctored, though, based uponlthe restoration of 1urerTow
|

|
services, the RA did restore rent for the two rent-controlled

tenants. \

On February 5, 1997, the 1an410rd filed a timely PAR,
challenging the RA‘s general deniél of rent restoration.

On December 24, 1997, the Commissioner denied the lanalcrd’s
second PAR, affirming the RA’'s order and stating that, pursuant
to a DHCR policy statement, where rent has been reduced due to a
determination that the owner failed to maintain services, it may

not be restored until the owner shows that the particular

services have been restored. The [Commigsioner furthsr atavcd
that the large areas of peeling p%int and plaster indiczated Ly
the inspection were not de minimus.

The landlord filed an Article 78 petiticn challenging the

Commigsioner's decision affirming |the RA’s original cordevy. JG

Second Generation Partners L.P. v |DHCR, Sup Ct, NY County, indax

No. 115388/97. The court ordered | that the tenants ke joined as
\

|
parties and both the tenants and the landlord submitted

4

t
\
t
I
i
1
|
\




photographs to the court allegedl

|
o
documenting conditions in the

building. The matter was remandeq to?DHCR for redetermination to

conglder the photographs, which ha

administrative level. A 19-day he

beginning on May 8, 2002, and cont

that resulted in a 68-page decisio
(ALJ) .

Judge The ALJ concluded th

complaint, there was a reduction d

variousg conditions; however, certa

corrected by June 15, 1998. On Fe
her order essentially adopting the
restoring rents effective July 1,
finding of restoration of servicegd
Both the landlord and the tern
RA’'g order. On February 10, 2005,
PARg, affirming the RA’; order.

Both the owner and the tenant

d not been offered at the
|
aring was conducted o=fcrs DHOR

|

inuing through September 2003,
|

n by the Administrative Taw

at,) at the time of th=s
T bpilding—wide services due to
i

in of the conditions had been
brﬂary 13, 2004, the RA issued

findings of the ALJ, and

")
(]

199 bagsed on the ALJ's

]

in June 19%98.

i

ancs filed PARs challengirg i

|
| . . .
the Commissioner denied both

g then filed Article 78

|

proceedings challenging the Commis
|

denied and dismissed both petitioﬁ

, . |
the Commissioner, and directing t?
retroactive installments of their~

Filocomo v NYSDHCR, Sup Ct, NY Co&

J index No. 104963/05.

-/

Although the tenants filed a

|
|
|

gioner’'s decision. The

|

TCULTE

s, affirming the decision of
| . .

e tenants to begin paying the

redtored rent. Matter of

nty, April 3, 2006, Zweibel,

notice of appeal from the April
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3, 2006 decision, apparently they

Prior to Justice Zweibel's decisian,

agalin on December 9, 2005,

did not perfecc their agpeal.

hOWEVGI‘, on Novemb=r 3 fLg

:

counsel for these plaintiifs wrote to

DHCR on behalf of the tenants contending that, despite the fact

that DHCR had ruled that building-wide rent reductions should be

restored as of June 1998,

1
1

there contﬂnued to be leaks on the 277

floor of the building, particularly in Apt. 15F's kitchen and

hallway ceiling and east and south wdlls. The tenants asserted

that they should not have to file
for rent reduction, and that DHCR

restoration.

Motion Sequence 001

a new building-wide complaint
should revoke the rent

|

|

|
|
I
-

|
| !
I

In their first causge of actiqn,}which ig the only causc of

action directed to defendant DHCR,

at least April 30, 2001,

there have deen and continue to ke

pﬂaintiffs allege that since
|

U

conditions in the building that CCHS@itute violations of the Rent

Stabilization Code,

illegal plunbing work,

1
such as defectivd heating, defective roof,

illegal renovation and joinder of

apartments without permits from the Building Department, and

rubbish conditions resulting in fires in the building.

to plaintiffs, the landlord, nonetheless,

services, pursuant to section 2523

Accordainy
filed certification of

.2 of the Rent Stabilization
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NYCRR 2523.2 and 2520.6 (r).

in the building, in viclation of ecdion 2523.2.

Plaintiffs further contend ti

2001, the landlord has entered in
plaintiffs in which they claimed
increases pursuant to orders of t¢
violation of Rent Stabilization C

certification of services)?.

* Rent Stabilization Code § 2523.2

follows:
Every owner of housing accommodati
annually file with the DHCR, on a
prescribe for that purpose, a writ
is maintaining and will continue t
required by section 2520.6(r) of t
furnished by any law, or regulatio
accommodation. Compliance with se
shall also be compliance with this

3

Rent Stabilization Code § 2523.3

services) states as follows:
No owner shall be entitled to coll
to a rent guidelines board order a
2522.5 of this Title, until the ow
certification as required by secti
shall any owner be entitled to a r
restoration of services unless suc
been determined by the DHCR in a p
owner's application to restore ren
pursuant to gsection 2526.2 of this
pursuant to this Code. Such resto
restoration of services has been d
commenced by an owner's applicatio
accordance with section 2522.2 of
regstoration of services has been d
proceeding commenced pursuant to g
in another proceeding pursuant in

2

9 NYC

at ‘at least since April 30,

eases with certain of the

he;right to collect rent

e ﬂent Guidelines Eoard in

|
de 1§ 2523.3 (Failure to file a

R #523.3.

(Ce%tification of services) statss au
(.
ns pubject to thisz Code shall
orm which the DHCR shall
en certification that he or she
maintain all services as

is Title, or required to ne
applicable to the housing
tion 2528.3 of this Title,
secttion.

|

(Failure to file a certificaticn of
ct a rent adjustment pursuant
authorized under secticn
er has filed a proper
n 2523.2 of this Parc, nor
nt restoration based upcon a
restoration of services has
oceeding commerniced by an
orl a proceeding commenced
Title, or in another prccecceding
ation shall take effect, whevs
termined in a proceeding
for rent restoration, in
hig Title and, where
tevmined by the DHCR in a
ction 2526.2 of this Title, or
hig Ceode, on the date specifiec
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In their first cause of actign

, Plaintiffs seek an ordoi

requiring DHCR to: 1) conduct an examination of all rent

certifications of services filed hyy the landlord from April 20,

2001 to the present; 2) conduct an examination of all substantia-

violations that are reflected in the 'records of DHCR as tc the

premises; and 2) in that examinati

on,’

include all viclatcions

included in the records of housing Preservation and Develorment

(HPD) , the Building Departwment, tqe Fire Department, tihe

Department of Environmental Protedtion and the Health Department.

Plaintiffs further seek a rent abatement of 40% per month as

compengatory damageg for breach of warranty as well as punitive

damages.
Analvysis
Under the law and regulationg
housing, there exist gomewhat sepa
governing rent-controlled and reng
301 Holdings, LLC v Matto, 189 Mig
2001), citing 8200 Realty Corp. v

(1970) . For example the level of

ggverning rent-regulated

rate regulatory gcnemes
-stabilized apartments. See
¢ 2d 644 (App Term, 19 Dept

Lindsay, 27 NY2d 124, 137-134#,

rent

apartments ig set by DHCR, pursuant to

rent for rent-stabilized apartment

Board, pursuant to sections 26-51(

Footnote Cont-d.

S 1s

and

for rent-controlled
9 NYCRR 2201.4, while the
set by the Rent Guidelines

26-512 of the Rant

in the order of the DHCR issued in such proceeding.
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Stabilization Law.

510 and 26-512.

Administrativeg Code of the City of NY §§ 26-

The landlord of a rent-stabilized apartment mus= annually

file a written certificate that he or she is maintaining ard will

continue to maintain the apartment

in compliance with the

governing laws and regulations. Rent Stabilization Code, S NYCRR

2523.2. A rent-stabilized tenant

=

who belileves that thz apartment

or building is not being adequately maintained may apply to DIHCE

for a rent reduction to the prior

Guidelines Board and for an order

level get by the Rent

requiring services to be

maintained, pursuant to section 26—510 of the Rent Scabilization

Code. Administrative Code of the

NYCRR 2523.4 (Failure to maintain

promulgated specific procedures tg govern this process.

example,

City of NY § 26-514; see also
services). DHCR has

For

the tenant must first notiify the landlord of the

problems in order to give the landlord an opportunity to cure. O

NYCRR 2523.4 (¢). If,

as here, the tenants are not

gatiasfied

with the decision of the Rent Adminigtrator, they may file a PAR

and then,

proceeding to obtain court review

In order to obtain an incread

if still dissatisfied, they may file an Article 7¢

cof the agerncy’s action.

e in rent for a rent-oontircolled

apartment, the landlord must certify that all rent-impairing

violationsg have been cleared. (Rent Control Law)

Laws § 26-405 (g) (6) (a) (1). TH

Uniconsolidated

le tenants may apply to DHCR for
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a rent reduction based upon decrease in services.

2202 .14 and 2202.16.

9 NYCRR §§

Like with rent-stabilized tenants, rent-

controlled tenants may seek review of DHCR's ruling, both within

the agency and by the court,
proceeding.

The court, however,

2523.2 and 2523.3 relating to certlification of services,

tenants’ first cause of action is

by means of an Article 78

noteg from the outset, that sectiong

cn o which

based, are within ths Rent

Stabilization Code and apply to rent-stabilized, not rent-

controlled apartments. Thus,
maintain the cause of action they

sectiong,

stabilized tenants,

ever] assuming that tenancs can

assert pursuant to these

it would only apply to those plaintiffs who are rent-

and not the rent-controlled tenants.

Although the tenants of 166 Secdnd Avenue have followod Lhie

avallable administrative and court procedures to seek services,

repalirs and rent reduction in the

have now chosen to disregard that

|
past, for whatever reasoi:, thev

route, wmerely sending a letter

of complaint to DHCR and initiating litigation based upon

regulations which do not in themsdlves provide a direct remedy

for tenants. Furthermore,

the tenants’ complaint could prope
prior administrative and -judicial

to appeal.

least April 30, 2001, there have &

10

it would appear that at least part of

rly have been raised in the

proceeding that they chose not

In their complaint, the tenants allege that from at

een and continue to oo




conditions in the building which gonstitute violations o»f tle
Rent Stabilization Code, some of which the landlord claims tc
have corrected. Given that the hQaring by the ALJ was conducted
in May 2002, at least gsome of the |tenants’ complaints could
properly have been presented to the ALJ.

With respect to the tenants’ |request for injunctive vrzlier
against DHCR, whether termed mandgtory injunctive relief, or
mandamus, and whether sought by mgans of a civil action or
proceeding,

“[m]andamus lies to compel the performance of a purely

ministerial act where there is a clear legal right to

the relief sought.” The long established law is chat

"' [wlhile a manadmus ig an apprgpriate remedy to

enforce the performance of a |ministerial duty, it is

well settled that it will noy be awarded to compel an

act in respect to which the gfficer may exercise

judgment or discretion.’'” :

Klostermann v Cuomo, 61 NY2d 525, |539 (1984) (citaticons cmitcted) .
Furthermore, “'[t]lhe general principle [ig] that mandamus will

lie against an administrative officer only to compel him to

perform a legal duty, and not to direct how he shall perform that

duty.’” Id. at 540 (citation omitqed). The latter 1s just what
the tenants are seeking to do. Such relief is not available o
them.

Not every law or regulation promulgated by an administrative
agency provides the basgsis for a private cause of action. See
e.g. Rivera v Village of Spring Val., 284 AD2d 521 (2d Dept

2001). In deciding whether such a private cause of action

11
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exists, the court will consider wh

class the regulation was intended
of a private right of action would
regulation, and whether such a rig
the regulatory scheme.

Carrier v

302 (1996). Here, where DHCR has
procedures for seeking a rent redu
to seek a reduction in rent pursuag
governing certification of servicg
in rent which far exceeds that prg
regulatory framework, would be indg
regulatory scheme,

Even assuming that a private
to the tenants to seek a rent redy
this 1ig

certification of services,

greatest expertise, thus, it would

etﬂer the tenants are among the
to benefit, whether rscognition
pﬁomote the purpose »f the
ht%of action is consistent with
Salvation Army, 88 NYzd 298,
esﬂablished gpecific regulatorv
ction, the court concludes that
nt to DHCR's regulations

s,iand particularly a reducticn
vided for under DHCR's

ongistent with DHCR's

|
right of action were availabkle
ction for allegedly improper
an area where DHCR hag the

be appropriate for the court

to defer to DHCR under the doctrine of primary jurisdiction.

Davis v Waterside Hous. Co., 274 ﬁDEd 318 (1% Dept 20CC).

For the above reasons, the te
cause of action against DHCR and g
the complaint as to it is granted|
Motion Sequence 002

In Motion Seguence 002 the la

complaint,

12

nants have failed to state a

he Agency’'s motion to dismiss

|
ndlord moves to dismiss Lhe

which agserts the follgwing causes of action against
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it

1) on behalf of all plaintiff

8, Seaking a rent abatement 1in

the amount of 40% per month on behalf of all the tenants as

compensatory damages as well as punitive damages for impropor

certification of services pursuant

Stabilization Code;

2) on behalf of all plaintiffls,

for warranty of habitability relat
instructiong to the tenants in cag
evacuate the building;

3) on behalf of plaintiff Don
breach of warranty of habitability
light allegedly being emitted by d
Urban Outfitters;

4) on behalf of plaintiff Davy
allegedly due as offsets for past
1994 to September 1995 and from Sdg
the total amount of $3,502.94;

5) on behalf of numerous sped

seeking funds allegedly owed pursuyan

commission dated February 10, 20035

tenant; and

seeking rent abatement for breach

173

to section 2523.2 of the Rt

geeking injunctive relief

ing to allegedly erroneous

e of fire or other reason to

|

| . .
Harvey, seeking damages Loy

il connection with noise and

ef%ndant’s commercilial terant,

id Bartlem, seeking funds
|

reAt reduction from Janualy

ptember 1995 to July 199& 1in

ified rent-controlled tenancsg,
to an order of the

, in the amount of $102.00 por

|
|
6) on behalf of plaintiffs Wlnkier, Hirschfield and Marks,

of \warranty of habitability fcr

i
\
|
\
|
I
|
\




insufficient heat from January 23, 2002 to the present, in the
amount of 40% per day of insufficilent] heat.

First Causge of Action: !
|

As the court has previously dongluded, the tenants have no
|

. . . | .
private right of action for damaggs pursuant to Sections 2523.2

|
and 2523. Furthermore, the two provHsions are part of the Rent

Stabilization Code, and relate to re#t—stabilized, not renwt-
I
controlled apartments. Thus, even wﬁre a private right of ccticn

to exist pursuant to the regulaticns& it would not be available

il
|

to those plaintiffs who are rent-dontrolled tenants,

|
Finally, since DHCR has procgdures to enable tenants to

|
i

'

obtain rent reductions for failurg to maintain services,
plaintiffs are not without remedy |for the alleged wrongs. They

|
|

just chose not to use that available remedy.

\
‘

For these reasons, the first caqse of action is dismissed as
to defendant landlord. %
Second Causge of Action |

Alleging that a breach of warra‘ty of habitability exists,
resulting from erroneous written insgructions relatling to
evacuation of the building in casse oﬁ fire or other esmergency,

l

tenants seek mandatory injunctive |relief to correct the
condition. Tenants have not specified what instructions have

been provided to them, or in what |way they are faulty.

\
More important, Civil Court is Qhe forum which is normally
|

i
141‘
|
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designated to deal with landlord-tlenant disputes. Cox v J.D.

Realty Assoc., 217 AD2d 179, 180

L

(l“iDept 1995) . “Civil Courc

has jurigdiction of landlord tenant #iSputes (see CCA 204) and

when it can decide the dispute, ag in this case, it is desivable

. , . \
that it do so.” Id. at 181 (citation and guotation marks

omitted). There is certainly nothing novel in tenantg’

allegation regarding the allegedlyt erronecus fire emergency

instructions which requires the exercise of jurisdiction by the

Supreme Court. Accordingly, the gecond cause of action is

severed and transferred to Civil Cournt.

Third Cause of Action

Plaintiff Harvey alleges thati he has been subject=d to

unreasonable noise and light from

Urﬁan Outfitters, a commercial
|

tenant of the premises. Harvey alleges a breach of the warrantv

of habitability and seeks compensgtoyy damages in the amount of

$500,000, including damages for emoticnal and mental distress

suffered from gsleep deprivation,

ds well as punitive damages.

The landlord contends that Harvey’s allegaticons are far too

vague to state a cause of action

be required to guess or speculate

and [that the landlord should oo

asgto the basis for his claim.
|

The landlord further contends that Hérvey fails to allege that he

cook reasonable measures to block

hig apartment, nor does he allege

the light allegedly entering

specific violation of ncice

codes with respect to the noise which is allegedly coming from

15
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the commercial tenant. Finally, f
Harvey has failed to state a causq
infliction of emotional distress.
landliord, the cause of action shoy
law.

On a motion to dismiss, howey
liberally construed most favorably
material allegations must be deemg
not express an opinion as to the g
establish the allegations before g
Corp. v Alexander’s, Inc

Although the court concludes
alleged a cause of action for nuig
alleged a claim of conduct “so ouf
high degree of moral turpitude and
as to imply a criminal indifferend
(Zarin v Reid & Priest, 184 AD2d 3

Walker v Sheldon, 10 NY2d 401, 404

punitive damages.

trier of fact.

landlord contends that

off action for intentional

Therefore, according to the

be dismissed as a matter of

|
!
i

. the pleadings must be
|

tg the plaintiff, and the
i
d to be true, and the court mav

1aﬂntiff’s ultimate ability to

'
l

219 Broacdway”

., 46 NY2d 506, 509 (1979).

that Harvey has sufficiencly

an&e, he has not sufficiently

rageous that as to evince a
showing such wanton dishcnesty

i
qo civil obligations”

388 [1°F Dept 1992], citing

[1961]), as reguired to cbtain

The landlord’s motion to dismisg the third cause 2f action

is, therefore, denied, though the

dismissed.

Fourth Cause of Action

Plaintiff Bartlem alleges that,

16

claim for punitive damages is

as a signatory to the




building-wide rent reduction compl

1993, he never received the rent d

for the periods of January 1994 td
1995 to July 1998. Bartlem allegﬂ
those off-gets.

A claim for less than $25,004
the Civil Court and, therefore,

and transferred to that court.

Fifth Cause of Action

Thirty-four individual rent-q
they are entitled to the benefits
PI430014RP dated February 13, 2004
Commissioner’'s Administrative Revi
RO/SC430049-RT, dated February 10,
for each tenant.

Even were those

only total $3468.00. This cause (¢

and transferred to the Civil Court.

ai

i

S

5

this

orn

un

4

cw

filed in or about November

\ ) .
Wset to which he was entitled

gptember 1995 and Septenber

hat he is owed $3,50Z.%4 [{cyv

[

within the jurisdiction of

cause of action i1s severed

trolled tenants allege that

Qer the RA’'gs Order No.
|

as affirmed in the

Order Nos. SC 420074-

2005, in the amount »f 35102.00
amounts aggregated, they would
f action is, therefeore, severed

\
That court may more properly

consider defendant’s contention regarding statute of limitations.

Sixth Cause of Action

Plaintiffg Winkler,

Hirschfi?ld,

and Marks, all of whom live

in the “I” line in the building, allege that from at least
January 23, 2002, to the present, [they have suffered and coutinue
to suffer from insufficient heat in their apartments. These

three plaintiffs seek a rent abatement of 40% per day for each

17




20]

day they can prove insufficient hJat.

According to the affidavit of Sophia Lamas, the managing

agent for the premises, the respedtive monthly rents for

plaintiffs Winkler, Hirschfield and Marks are $717.35, $1220.22,

and $1235.25. Landlords are reguired to provide heat for New

York City apartments from October |1 ghrough May 31, maintalning

the temperature at 69 degrees during |the hours between & ax. and

10 epm., when the temperature falls be%ow 55 degrees Fahrenheit

outside, and maintaining the tempjradure at least 55 degrees

during the hours between 10 »s.m.

and 6 an. when the cuteide

temperature falls below 40 degreeg Fghrenheit outside. Assuning

thoge three plaintiffs could esta#li%h that the landlord failed

to meet the requirements of the myltiple dwelling law every

single day for an eight-month period from January 2002 to January

2009, they would be entitled to rqco#er approximately,

$16,000.00, $27,300.00 and $27,700.0Q respectively. It 1is, of

i

course, highly unlikely that plai tijfs will even be able tco

establish that the outside temperatu

e fell below the level

triggering the requirement of heat every single day from October

1 through May 31 during that seveT—ye
y

during the months of April and May.

ar pericd, particualavly

And of course, they must

also establish that on each and ever¥ day during that period, the

landlord failed to provide the 1eyeliof heat reguired by the

multiple dwelling law. Therefore tﬁe court finds merit in

18 |




defendant landlord’'s assertion that
reach the threshold amount for Supre
action is,

therefore, severed and tr

because a reasonable damage estimate

See Schneiderman v Marcus, 6 Misc 3d
NY Slip Op. 51746 (U) (Sup Ct, NY Cou
Accordingly, it is hereby

ORDERED with respect to motiagn
to dismiss of defendant Department o
Renewal 1s granted and the complaijnt
against that defendant with costs |an
as taxed by the Clerk of the Court o
appropriate bill of costs; and it lis
ORDERED with respect to motign
to dismiss of defendant IG Second |Ge
disposed of as follows:
a) the motion is granted as to
against IG Second Generation Partner
dismissed;
b) the motion is denied with |re
action,
is dismissed;
¢) the request to transfer the

gixth cauges of action to the Civil

except to the extent that {the

the tenants’ claims do not

me Court. The sixth cause of

ansferred to the Civil Court
does not exceed $2%,000.

1007 (A), BOO NYS2d 355, 2004

’

nty, 2004) .

1]

equence 001, that t“he ncticn
f Housing and Community

is severed and dismissed as
d disbursements to defendant

n submission of an

further

i}

equence 002, that the motion

neration Partners, L.P. is

the firgt cause of acticn as

g9, L.P. and it is ssvered and

gpect to the third cause of

claim for punitive damages

{1

econd, fourth, fifch and

Jourt is granted and they are
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severed and transferred; and it ig further
ORDERED that defendant IG Sedond Generation Partners, L.P.
ig directed to serve an angwer to |the remaining cause of action
within 10 days after service of a |copy of this order with notice
of entry; and it is further
ORDERED that the clerk is diyectled to enter judgment
accordingly.

Dated: March 4, 2009

R. E&mead J.s

1
HON. CAROL EDMEAD

Carg
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