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lNED ON 31912009 

ORDERED with respect to motizm 
2 0  disxiss of defendant IG Second 
i isposed of as follows: 

a) the motion is granted as 
3gainst  LG Second Generation Par tner  
jismissed; 

b) the motion is denied with 
3ction, except to the extent t h a t  
is dismissed; 
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Index Number : 105894/2007 

HARVEY, DON 

NYS DIV. HOUSING & COMMUNITY RENEWAL 

SEQUENCE NUMBER : # 001 

VS. 

CllSMlSS COMPLAINT 

MOTION DATE 

=I) 

c 

+- 

I MOTION CAL. NO. 
~ 

Notice of Motion/ Order to Show Cause - Afflda Ita 1 
d Answering Affidavits - Exhibits 

rn Replying Affidavlts 

13 rea$ on this motion G/for  

Cross-Motion: '3 Yes n No 

Upon the foregoing papers, it Is ordered that this moti 

PERS NUMBERED 

Exhlblts ... , 

n 

ciotion sequence 001 and 0 0 2  are  d 
innexed Memorandum Decision. It 

ORDERED with respect to mot1 n 
20 dismiss of defendant Departmen o 
ienewal is granted and the compla nt 
igainst t h a t  defendant with costs an 
1s taxed by the Clerk of the Cour o 
i pp ropr i a t e  bill of costs; and it is i 

Dated: 

Check i f  appropriate:  .a DO NOT PObT 

ed in accordance with t h e  
ereby 

equence 001, that the motion 
Housing and  C o m m u n i t y  
is severed and dismissed as 
disbursements to defendant  
submission of an 
further 

equence 002, that t he  motion 
eration Partners, L.P. is 

he first cause of action as 
, L . P .  and it is severed and 

pect to the t h i r d  cause of 
claim for p u n i t i v e  damages 

LA NON-FINAL DISPOSITION 

0 R E F E R E N C E  
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c) the request to transfer 1 
sixth causes of action to t h e  Ci- 
severed and transferred; and it : 

ORDERED that defendant IG Sf 
is directed to serve an answer t c  
within 10 days after service of 2 

of entry; and it is further 

ORDERED that counsel f o r  def 
Partners, L . P .  shall serve a cop1 
e n t r y  within 20 days of entry on 

accordingly. 
ORDERED that t he  clerk is di 

Check one: 0 FINAL DISPOSITION N 

ENTER+ 

N-=INAL DISPOSITION 

econd, f o u r t h ,  fifth and 
ourt is granted and they are 

Check if appropriate: DO NOT POST 

! 0 1  

tl 
C( 

nc 
01 
11 

@C 

REFERENCE 

1 Generation P a r t n e r s ,  L.P. 
I remaining cause of action 
)y of this order  with notice 

.nt IG Second Generation 
this order with notice of 
counsel; and it is f u r t h e r  

ed to enter judgment 
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SUPREME COURT OF THE STATE OF NEW IYORE; 
COUNTY OF NEW YORK : IAS PART 35 

IRIS FRIEDMAN Apt. 15F, IRENE BIL Apt. 
15A, SUSAN LEVINE Apt. 12F, GORDO DANA Y 
CATHERINE WOODHOUSE Apt 11F, AGI qROFF 
Apt 10K, DAVID BARTLEM Apt. lOJ, Y R L  

Apt 51, NARCISCO RODRIQUEZ Apt. 5 d / ~ ,  
ED WATSON Apt. 5G, MURRAY SOLOMON h p t .  
lGB, ADELAIDE VACCARO A p t .  2 A ,  
A. KIRSHENBAUM Apt. 2C, COOPER A p q .  3 I, 
ANN VALAKDI Apt 4G, ROBERT CIOFALO Apt. 
5J, ESTHKR MOSES Apt. 5K, BETH WALTERS 
Apt. 6F, HERMINE DANZER Apt 6 G ,  ELEANOR 
GOLDSMITH Apt. 6H, HARRIET Y. FRANKEL 
Apt. 6 K ,  SONDRA RUTHERFORD Apt. 7 Q ,  
ANN STURZ Apt. 7F, INGA HIRSCHFIELiD Apt. 
71, SEbASTIAN COS'TANZA Apt. 7K, F Y J C E S  
FICUROTTO Apt. 7M, ANNE CAVALLO Apt. 8G, 
ANA MILLER Apt. 8H, MOSES SACKS Adt. 3 A ,  
JOE B. RUZI A p t .  9E, PHYLLIS MARKG Apt. 
111, RICHARD F. WARFORD Apt. 11A, ~LAJTMFLN 
A p t ,  l L D ,  SYLVIA MAIZELL Apt, 12K,~ KAREN 
DEVRIES Apt. 12M, MORRIS BERKOWIT? Apt. 
L4A,  MARION BERMUDEZ Apt. 14B, JOSEPH 
PRIDDY A p t .  14C, STELLA DUBYK  apt.^ 14D, 
BLANCHE LORD Apt. 14H, JULIE COUZi Apt. 
14J, ARTHUR CROOKSHANK Apt. 14 K, 
MALDONADO Apt. 14L, 

SOBEL Apt. 9F, SHELLEY GOLDBERG A 
JEFF GOLDSTONE Apt. 6C, ILENE WIN 

 ALFRED 

-against_ - I 

'THE NEW YORK STATE DIVISION OF HOUSING 
AND COMMUNITY RENEWAL and IG SECOND 
GENERATION PARTNERS, L.P. 

Defendants. 

Index No. 105893/07 

09 2009 

Motion sequence numbel-s 001 and 002 are consolidaLed t c i  
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disposition. In motion sequence dumber 0 0 1 ,  defendant  t h e  ~ e w  

York State Division of Housing and Community Renewal (DHCI?)  ~ I O S T ~ Y  

to dismiss t h e  complaint and the &nended/corx.ected comolairlt as 

against it. In motion sequence ndmber 002, defendant 1:; Second 

Genera t ion  P a r t n e r s ,  L .  P. ( t h e  lan(d1ord or the owner) inove,2 to 

dismiss the complaint and the ame ded/corrected coiiiplaint. ,:IF 

I 

I 

I 

I 

I 

I 

j 
against it I 

I 
I 

P l a i n t i f f s  a re  c u r r e n t  o r  past r e n t - r e g u l a t e d  tt?rl3.:.lts c , f  ,:t 

16 - s t o r y  residential building, c o d t a i n i n g  approximately 1-60 

u n i t s ,  l o c a t e d  a t  1 6 6  Second Avende, N e w  York ,  New York  ( t h e  

premises) which i s  owned by defendant  l a n d l o r d .  

I 

Plaintiffs , or some of them, :have previously been invcllved 

i n  lengthy a d m i n i s t r a t i v e  and couqt  proceedings ayaiiis  t t l - IC  

l a n d l o r d ,  which began i n  or about ~October 28, 1993, whsn 64 

tenants f i l e d  an a p p l i c a t i o n  f o r  &nC reduction w i t h  DHCR, Lased 

on allegations of decreased buildjng-wide sei:.vices and f a i l L : l c !  tt-) 

I 
I 

I 

I 

f a z ;:. :s 1 c' 

Zwzibel in 

the  case of Matter of Filocomo v mew York S E a t c  D i v .  of H o u s .  d n d  

Community R e n e w a l  (Sup Ct, NY Couqty, April 3 ,  2006, Zweibel, J., 

index No. 104963/05). I 

I 
I 

O n  December G and 7 ,  1994, DGCR inspected t h e  pre:nises,  and 
I 
I 
I 

I 
Plaintiffs have served  a n  arnended/corrected gurniiiong and coiripla i t i t  

removiiig some tenants who have moved  and^ replacing t hem w i t h  t e n a n t s  w170 have 
r e p l a c e d  them in the b u i l d i n g .  In l i g h t 1  of t h e  c o u i - t ' s  r u l i n g  below, i t  neecl 
not reach DHCR's objections to t h e  arnendbd/corrected pleadings. 

I 

2~ 

mainta in  t h e  premises. The following r e c i t d t i o n  of 

based primarily on t h e  decision of Justice Ronald A 
I 
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based on t h a t  inspection, on July ! 2 7 ,  1995, t h e  R e n t  

Administrator (RA) issued an order/ f i n d i n g  (3 reduction in 

e s s e n t i a l  services for rent-stabijized and rent-controlled 

tenants, based upon specific condilt ions cited in DHCR's 

i n s p e c t i o n  r e p o r t  included but n d t  l i m i t e d  t.o " d i r t y ,  ,:hi' 

patched, peeling and unpainted wa !Is and ceiling buildiriy-wide, 

including both fire exit s t a i r w e l q s ;  darkly stained carpeting on 

various public a r e a  floors; and cdacked cement i n  f r o n t  of the 

b u i l d i n g  en t r ance  door." Id. a t  4 - 5 .  In a r ld i t i2 i i f  r l h s  KA fell 

defects w i t h  respect to t h e  intercoms f o r  two apartruents,  b ~ ~ t  t 1 , t -  

resulting r en t  reduction applied (nly t o  those apar tments .  

I 

I 

1 

1 I 

I 

I 

I 

B o t h  the t . enan t s  and the landlord f i l e d  t i n e l y  ~etitiors f c t -  
I 

Review (PARS). 

the FA'S order f a i l e d  t o  addres s  he o w r i e r '  s answer  tl-13,':. i: ~ t t .  

conducting ongoing maintenance and repair and that cert(3 in c,f the  

c o n d i t i o n s  on which the RA based er order were de m i n i m u s  arid 

did not  justify a building-wide r 'nt reduction. 

T h e  landlord alleded, among other things,  hat 
I 

t 

j/ 
7 

On June  2 5 ,  1997, the Commissioner g r a n t e d  t h e  l a n d l o r d ' s  

TIE  corriInissi:!it:r c : i d  
I 

PAK i n  p a r t  and denied the t e n a n t d '  PAR. 

find certain conditions, such as dhe cracks in the s i d e w a l k ,  to 

be d e  m i n i m u s ,  but: determined t h a t ,  based 011 the r e c o r d ,  t!:c RA 

h d  p r o p e r l y  found that the landlGrd had f a i l e d  t o  rnaintairl 

services. 

I 
1 

On October 1 3 ,  1 9 9 5 ,  w h i l e  i t a  PAR was pending, the:: l c t I : C L l v L ) i d  
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services have been r e s t o r e d .  The 

4 1  

C o m m i s s i o n e r  further !3i&1-cci 

. .. -. . . - . . 

No. 115388/97. The court orde red  t h a t  t he  tenants be j o i n ? d  as 
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I 

photographs to t h e  c o u r t  allegedl documenting conditioIs 13 the  

administraLive l e v e l ,  A 19-day 

building. The matter was remande  to^ DHCR f o r  redeterminarion to d~ 
hear ipg  was conducted S ~ + ~ C L T  D;!C'I, 

I 

beginning on May 8, 2002, and continuing th rough September 2 0 0 3 ,  
I 1  

that resulted in a 68-page decisi 

Judge ( A L J ) .  The ALJ concluded t a t  t h e  t i m e  of th- 

compla in t ,  there was a reduct ion  servires c iue to 

various conditions; however, cert hac been 

corrected by June 15, 1998. On F R.4 i s s u f i d  

h e r  order  e s s e n t i a l l y  adopting th 

restoring r e n t s  effective July 1, 

t h e  A d m i n i s t r a t i v e  !,;7w 

f iiidiriy of r e s t o r a t i o n  of s e r v i c e d  id June 1998. 

B o t h  t h e  landlord and the te filed PARs c h , ? l  l .=,i lyi  :-.<; ~ - i . ~ :  
1 1  

RA's o r d e r .  On February 1 0 ,  2 0 0 5 , l  t& Cotnrnissioner denied l x t h  

PARs, affirming the RA's o r d e r .  

Both the  owner and t h e  tenan s then  filed Article 78 t 
I 

1 1  

proceedings cha l l eng ing  t h e  Comrnidsioner' s d e c i s i o n ,  r :'c~.>ri. 
I 

denied and dismissed both petitiods, , a f f i r m i n g  the  decisio:-l ~f 

t h e  Commissioner, and directing t e ;enants to begin pay ing  the 

retroactive installments of their redtcred r e n t .  Matter of 
f 

I I 
Filoconio v NYSDHCK,  Sup Ct, NY Codnty, April 3 ,  2006, Zweibrl ,  

J., index No. 104363/05. I 

Although t h e  tenants filed a notice of appeal frolri the Apt-i I  
1 

5 '  
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3 , 2006 decision, apparently t hey  

P r i o r  to Justice zweibel' 3 decision, 

again on December 9, 2 0 0 5 ,  counsel 

DHCR on behalf of the tenants 

that DHCR had ruled t h a t  building-wide r e n t  r e d u c t i o n s  s h o u l d  be 
~! 

I 

I 

d i 4  no t  p e r f e c t  t h e i  c a ~ p c . a ? _ .  

howevcr, on Novcrrtb?.; :, , ;\;I? 

f a -  these p l a i n t i f f s  wr-ote to 

contending that, despite the fzct 

restored as of Julie 1998, there c to be leaks 3:i t h e  l: 

floor- of t h e  building, particular 15F's kitcl-li?n ,ainC: 

hallway ceiling and east and sout The t e n a n t s  ass12.r teci  

t h a t  t h e y  should not have to file 

for rent reduction, and that DHCR 

a qew bu i ld ing -wide  cairnpllaint 

shdu ld  revoke the r e n t  
I 

I n  t h e i r  f i r s t  cause  of act ic  

action d i r e c t e d  to defendant DHCR, 

at least April 30, 2001, t he re  ha. 

conditions in the building t h a t  cc 

Stabilization Code, such  as defect 

illegai plumbing work, illegal re1 

apartments without permits from tl 

rubbish conditions resulting in f. 

to plaintiffs, the landlord, none1 

services, pursuant to section 2 5 2 .  

Motion Sequence 001 

6 

I 1  
I t  

1, lwhich is the o n l y  CFIUE~C of 

p$aintiffs allege t h a t  since 

3 4een and continue to be 

iaqitute v i o l a t  ions ot t h e  R e n t .  

LVE/ heating, d e f e c t i v c  r-oof , 

3vqtion arid j o i n d e r  t2f 

2 guilding Department, and 

r e s  in the b u i l d i n g .  ilccr i-d: I-:.? 

ieless, f i l e d  c e r t i f i z a t i c l r i  c-?f 

.2 of the Rent Stabilization 

~ 

I 

I 

I 

I 
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Code, i n d i c a t i n g  that a l l  buildin skrvices w e r e  beinq I 

furnished by any law, o r  regulat ion1 
accommodation. Compliance w i t h  
s h a l l  a l s o  be compliance w i t h  t h i s  

maintained i n  compliance with sec io?  2520.6 (r) of the Code. 5 t~ 

apblicable t o  t he  housing 
s e @ t i o p  2 5 2 8 . 3  of L l l i u  Title, 

s e c k i o n .  
I 

NYCRR 2 5 2 3 . 2  and 2520.6 (r). Pla'ntiffs contend  that tile - I ~  

Rent  S t a b i l i z a t i o n  Code § 2 5 2 3 . 3  
s e r v i c e s )  s t a t e s  as follows: 

N o  owner s h a l l  be entitled t o  c o l l e c t  
to a r e n t  g u i d e l i n e s  board order a3 
7 5 2 2 . 5  of t h i s  Title, u n t i l  t h e  
c e r t i f i c a t i o n  a s  required by s e c t i o n  
s h a l l  a n y  owner be  e n t i t l e d  t o  a 
r e s t o r a t i o n  of s e r v i c e s  u n l e s s  6uc.i 
been de te rmined  by t h e  DHCR i n  a 
o w n e r ' s  a p p l i c a t i o n  t o  restore r e x  
p u r s u a n t  t o  s e c t i o n  2 5 2 6 . 2  of t h i s  
p u r s u a n t  t o  t h i s  Code. Such  
r e s t o r a t i o n  of s e r v i c e s  has  been 
commenced by an  o w n e r ' s  a p p l i c a t i o n  
accordance with section 2 5 2 2 . 2  of 
r e s t o r a t i o n  of services has  been 
proceeding commenced p u r s u a n t  t o  
i n  a n o t h e r  proceeding p u r s u a n t  i n  

l and lo rd  has certified that t he re  ~iy.4~ no s u b s t a n t i a l  v;ol:Itioll:? 

( F a i l u r e  t o  f i l c  a cel-t if ic:ar. ic.rn 

,a r e n t  adjustnnent purs~ant. 
aulthorized under  section 

ow:ier h a s  f i l e d  a proper 
2 ~ 5 2 3 . 2  of t h i s  Part, I I C ~ L -  

r e s t o r a t i o n  of s e r v i c e s  lias 

on a p roceed ing  cornrnenced 

r g n t  r e s t o r a t i o n  based  upon  c? 

proce,eding commenced by an 

Tifle, o r  i n  a n o t h e r  prcccadiiicj 
r e s t o r a t i , o n  s h a l l  t ake  e f f e c t ,  ~Iie1.e 

d-teyniined i n  a proceed:i nc! 
€ &  r e n t  r e s t o r a t i o n ,  i n  

d2ter;rnined by t h e  DHCR i n  a 
s e c t i o n  2 5 2 6 . 2  of t h i s  Title, 01- 

:hid Title a n d ,  where 

t h i q  Code, on the d a t e  s p e u i f i e c  

in t h e  building, in violation of ectliori 2523.2. 

P l a i n t i f f s  f u r t h e r  contend a t  dt least s i n c e  A p ~ - ~ l  3 1 ,  

2001, the landlord has e n t e r e d  in o lieases with cert(3iin of the  t~ 
p l a i n t i f f s  i n  which they claimed he ~i-ight t o  collect rent t i '  
increases  pursuant to orders of t e e n t  G u i d e l i l i e s  Eo31-d 1 1 - 1  t i .  
v i o l a t i o n  of Rent Stabilization C de ! §  2523.3 (Failure to file a 0~ 
certification of services)'. 9 NYC R 2523.3. P 
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In their first cause of acti 

requiring DHCR to: 1) conduct an 

certifications of services filed 

2001 to t h e  present; 2 )  conduct a 

violations that are reflected in 

premises; and 3 )  i n  that examinat 

included in the records of housin 

(HPD) , the B u i l d i n g  Department, t 

Department of Environmental P r o t e  

Plaintiffs further seek a re 

compensatory damages for breach o 

damages. 

Analysis 

Under t h e  law and regulation 

housing, there exist somewhat sep 

governing rent-controlled and ren 

301 H o l d i n g s ,  LLC v Matto, 189 Mi 

2001) , citing 8200 R e a l t y  Corp .  v 

(1970). For example the  level of 

apartments i s  set by DHCR, p u r s u a  

rent f o r  rent-stabilized apartmen 

Board, pursuant to sections 26-51 

Footnote Cont ' d , 

in the order of the DHCR issued in such  

8 

1, plaintiffs seek an c)r(dc 1 

ramination of a l l  r e n t  

r t'lie l a n d l o r d  from .\!-)-ri 1 2 (I , 

ekami na t i on o f a 1 1 s ubs t a ri t i a 1 

le 'lrecordv of DHCR as tc, t.l-:E: 

in, i n c l u d e  all violaLio!- ls  

Pyeservation and Develoyment 

2 Fire Department , tile 

:ion and t h e  Hea l th  Dcpartnient . 

abatement of 40% psi '  n i c r - ; t . l i  a?: 

warranty as we1 1 as ;.)unit i v ~ i  

gqvern ing  rent - regulcltreci 

r a e regu  1 a t o r y 9 c lie :ne 9 

-stabilized a p a r t m e n t s .  Fee 

2 2d 644 (App Term, ldt Dept 

L i n d s a y ,  27 NY2d 124, 137-132, 

rent for r e n t - c o n t r o l l e d  

1 to 9 NYCRR 2201.4, !while t he  

5 i s  set  by the Rent GuideliI-les 

aqd 26-512 of t h e  F.?:IL 

roceeding . 
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Stabilization Law. Administrativ, 

510 arid 26-512. 

The landlord of a rent-stabi 

f i l e  a written certificate t h a t  h8 

continue t o  maintain t h e  apartmen 

goveriiing laws and regulations. 

2523.2. A rent-stabilized tenant 

o r  b u i l d i n g  i s  no t  being adequate  

f o r  a rent reduction to the  p r i o r  

Guidelines Board and f o r  an o rde r  

maintained, pursuan t  t o  section 2 

Code. Administrative Code of the 

NYCRR 2523.4 (Failure to maintain 

promulgated specific procedures  t 

example, the t e n a n t  must first no 

problems in order to give t h e  lan 

NYCRR 2 5 2 3 . 4  ( c ) .  If, as here, t 

with the decision of t h e  R e n t  A d m  

and then, if still dissatisfied, 

proceeding to obtc3in c o u r t  review 

In orde r  to obtain an i n c r e a  

apartment, the l a n d l o r d  must ce r t  

violations have been cleared. (R 

Laws 5 26-405 (g) ( 6 )  (a) ('1). T 

9 

Cade of t h e  City of Tq'l S S  X -  

ized apartment must annually 

or she is maintaining arid w i l l  

in, compliance with the 

?nt' Stabilization (Code, S NYCRR 

vho believes t h a t  :h- cip,~1-t11~1:~1:1.. 

maintained may apply to DIICF, 

Lev'iel set by the Rent  

requiring services to be 

-510 of the Rent S:abiliz:iti(-)I? 

lity of N'I § 26-514; :SC'C LiJS<> 1' 

se iv ices)  . DHCR has 

govern this process. F o r  

ify the l a n d l o r d  of tlic 

lord an o p p o r t u n i t y  tk:) C L L L ' E .  5:) 

2 kenants are not z . a t i i . ' ; f i f , c j  

n i s t r a t o r ,  they may f i l e  a PAR 

?ey may f i l e  an Article 7: 

2f the agericy' 5 action. 

2 in rent for- a rei-it -~: :oi~: i~l l .e~: l  

Ey 'that a11 rent-irnpaii-iny 

~t Contro l  Law) Unconsolidated 

t tenants may apply to DHCR €or 

[* 11 ]



a r e n t  r e d u c t i o n  based upon decree 

2202.14 and 2202.16. Like w i t h  re 

controlled tenants may seek revieg 

the agency and by the c o u r t ,  by [ne 

proceeding. 

The court, however, no te s  f r c  

2 5 2 3 . 2  and 2523.3 relating to cert 

tenants' first cause of action i s  

Srabilization Code and apply  to TE 

controlled apa r tmen t s .  Thus, ever 

main ta in  t h e  cause of action they 

sections, it  would only apply t o  t 

stabilized t e n a n t s ,  and not  the re 

Although t,he tenants of 166 : 

available a d m i n i s t r a t i v e  and court 

r e p a i r s  and r e n t  reduction i n  the 

have now chosen t o  disregard that 

of complaint to DHCR and i n i t i a t i r  

regulations which do no t  i n  themsc 

for tenants. Furthermore,  i t  wou: 

the t e n a n t s '  complaint could propt 

p r i o r  a d m i n i s t r a t i v e  and judicial 

t o  appeal. In t h e i r  complaint, tl 

least April 30, 2001, t h e r e  have I 

1 c  

se in services. 9 NY(3RR 3 5  

nt-Btabilized t e n a n t s ,  re:-,t- 

of DHCR' Y r u l i n g ,  boch wi t h i  F 

ans of an Article 7R 

m t h e  outset, t h a t  sections 

if i c a t i o r i  of services, C I ~  which 

basled, are within th- R e n t  

n t - is t ab i 1 i T e d , no t r P !-I t_ - 

a s'surning that t eria ii c s c 3 t-1 

assert pursuan t  t o  t h e s e  

hose plaintiffs who aye r e n t -  

n t - , c o n t r o l l e d  tenants. 

ecdrid Avenue have f cl 1,owt>c: t : : ~  

pqocedures to seek s e r v i c e s ,  
I 

~ 

past for whatever reasol i ,  t h e y  

route, merely sending a lct t-cr 

g litigation based upon 

lves  provide a d i r e c t  remedy 

d appear t h a t  a t  leastr psr't o f  

r l y  have been r a i s e d  i n  the 

proceeding that they chose not 

.e tenants alleye t h a t  f r ~ ~ n i  E I ~  

e e n  and con t inue  t o  t j , i  
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conditions i n  t h e  building which onstitute vio13t. ior:s ,-jf 111 E 1 
Rent Stabilization Code, some of 

have corrected. Given that: t h e  

in May 2 0 0 2 ,  a t  l e a s t  some of the 

properly have been presented t o  t k e  

W i t h  respect to che tenants’ 

bhicch the landlord crl.lims tc 

hearing by t h e  ALJ w a s  condi:ctecl 

tenants’ complaints could  

ALJ 

r e q u e s t  fol: inlunctivc i e l i e i  

against DHCR, whether termed mand t o r y  injunctive relief, c’i- 

mandamus, and whether sought by rn ans of a civil a c t i o n  01- 

proceeding , 

\\[mlandamus lies t o  compel t k . e  
ministerial a c t  where there  
t h e  relief sought.” The long 
” \  [ w l h i l e  a manadmus is an 
enforce t h e  performance of a 
well settled that it will not 
act in respect t o  which the 
judgment or discretion. 

performance of a purely 
is a clear legal r i g h r  kc8 

eq t ab l i shed  law i s  L h t  

aFprqpriate remedy t o  
miqisterial d u t y ,  i t  is 

bq awarded to compel a17 

clffilcer may exercise 

Klostermann v Cuomo, 61 NY2d 525, ~539 (1984) (citations omi t l t ed ) .  

perform a legal d u t y ,  and not to 

duty.”’ Id. at 540 (citation omitted), 

the t e n a n t s  are seeking t o  do.  

them. 

Not every l a w  or regulation 

agency provides the basis f o r  a 

e . g .  R i v e r a  v Village of S p r i n g  

2001). In deciding whether such z. 

11 

Furthermore, 

c.irect how he shall perform thaL 

The lattcr- is ] L i s t  v:b.at. 

SL.ch relief is not availablr! x 

promulgated by an administrative 

p r i v a t e  cause of a c t i o n .  See 

V a l . ,  284 AD2d 521 (2d Vcpt 

private cause of a c t i o n  

‘” [tl he general principle that ma nd a mi s w i 1 1 

lie against an administrative off cer only to compel hiln to 4 
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exists, the c o u r t  will c o n s i d e r  wi 

c l a s s  t h e  r e g u l a t i o n  was intended 

of a private r i g h t  of action woulc 

regulation, and whether  such a ri: 

t h e  r e g u l a t o r y  scheme. C a r r i e r  v 

302 ( 1 9 9 6 ) .  Here,  where DHCR has 

procedures f o r  seeking a r e n t  red1 

t o  seek a reduction in rent pursui 

governing certification of servicc 

in rent which far exceeds t h a t  prc 

regulatory framework, would be in( 

regulatory scheme. 

Even assuming that a private 

t o  t h e  t e n a n t s  t o  seek a r e n t  red 

certification of services, this i 

grea tes t  expertise, t h u s ,  it woul 

to d e f e r  to DHCR under  the doctri 

D a v i s  v W a t e r s i d e  Hous. Co., 2 7 4  

For t h e  above reasons, t h e  t 

cause of a c t i o n  against DHCR and 

t h e  complaint a s  t o  it i s  g ran ted  

?t&r t h e  tenants arc? aniong the  

:o benefit, whether recogr: i t ion 

pa,ornote the pcrpose :)f the  

it ;of a c t i o n  i s  consi;tc.:it  b d i t l 1  

? a l , v a t i o n  A r m y ,  8 8  N Y 2 d  256, 

I 

3 s t fab l  i shed spe c i f i c -egu  1 a t o L !,I 

' t i o n ,  t h e  court concludes t-liat. 

3 ,   and particularly 3. reduc,t.ic.n 

J ided f o r  under DHCR's 

m q i s t e n t  with DHCR' s 

ri i l i t  of action w e r e  3 7 ~ 3  i 1 ci121 E 

ction for allegedly iinpr-oper 

an a r e a  where BHC? has tbLe 

ba appropriate for t h e  ccturt: 

e qf primary j urisdicr i on .  

D2d 318 (1'' Dept: 20CCl:  . 

naqts have failed to s t a c e  a 

he Agency's motion to dismiss  

ndAord moves to d i s m i s s  l:.he 

l w i r l g  causes  of action against 
I 

Motion Sequence 0 0 2  

In Motion Sequence 002 the 1 

complaint, which a s s e r t s  the foll 

1 
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it: 

1, on behalf of all plaintif 

the amount of 4 0 %  p e r  month on be: 

compensatory damages as well as p- 

certification of services pursuan 

Stabilization Code; 

2) on behalf of a l l  plaintif 

f o r  warranty of habitability r e l a  

i n s t r u c t i o n s  to the tenants in ca 

evacuate  the building; 

3 )  on behalf of plaintiff D o  

breach of warranty of habitabilit 

light a l l eged ly  being emitted by 

Urban O u t f i t t e r s ;  

4) on behalf of plaintiff Da 

allegedly due as o f f s e t s  f o r  past 

1994 to Seprember 1 9 9 5  and from S 

t h e  total amount of $3,502.94; 

5 )  on behalf of numerous spe 

seeking funds allegedly owed p u r s  

comrnission dated February 10, 200 

t e n a n t ;  and 

6 )  on behalf of plaintiffs Li 

seeking  r e n t  abatement f o r  breack 

to 

1 

i i t i v e  damages for i n 2 r c p c i  

s e c t i o n  2523. 2 OE th? k c : L  

5 ,   seeking injunctive relief 
inq to allegedly e r roneous  

2 df  fire or o t h e r  i-paso'i t o  

I 

Hirvey, s ~ e I . ; i n y  d a m  .;es L C  1- 

iq connection with noise and 

2fdndant' 3 com.nercia.1 ter--ant ,  
I 

rent-controlle3 t enc i i iEs ,  

to an v r d e r  of tli~.? 

t h e  amount of $ N 2 .  ~ ~ ( 2 1  

nkqer, Hirschf ield and Marks,  

of lwarranty of habitability i'c:- 

[* 15 ]



insufficient heat from January 2 3  

amount of 40% per day of insuffic 

First Cause of Action: 

As the court has p r e v i o u s l y  1 

private r i g h t  of action for darnagl 

and 2523. Furthermore, the t w o  p 

Stabilization Code, and relate to 

controlled apartments. T h u s ,  eve 

to exist pursuant t o  the regulatil 

to those plaintiffs who a re  rent- 

Finally, since DHCR has proc  

obtain rent reductions for failur 

plaintiffs a r e  not without remedy 

j u s t  chose not  t o  u s e  that availa 

For t h e s e  reasons, the first 

to defendant landlord. 

Second Cauee of Action 

Alleging t h a t  a breach of wa 

resulting from erroneous written 

evacuation of the building in cas 

tenants seek mandatory injunctive 

condition. Tenants have not spec 

been provided to them, or in what 

More important, Civil Court 

1 

20102 t o  t h e  present, in the 
I 

mtl h e a t .  

>ndluded, the tenants have rio 

3 dursuant to Sections 2523.2 

iv'sions are p a r t  of the K e n c  

t-stabilized, not L - ~ I - I L -  

I 

I 

4 
w r e  a private right of ; : , c . t l c ~ :  e 
is,; it would not be a T J c l i l a b l c  

mdrolled tenants. 

lu&s to enable tenants to 

I 

I 

I 

t{ maintain services, 

Fori the alleyed wronya. ?hc.y 

Le iremedy. 

:a;se of action is di:;missed as 

I 

I 

ca ty of habirability exists, 

is r u c t i o n s  relating LO 4 
o f  fire or other emergency, 

relief to c o r r e c t  t h e  

Eied what instructions hctve 

day they are faulty. 

3 t h e  forum which i s  norn-lally 

I 

. . . . .. 
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designated to deal with landlord-tenant 

R e a l t y  A S S O C . ,  217 AD2d 179, 180 

has jurisdicrion of landlord tenart 

when it can decide the dispute, as 
I 

disputes. C o x  J. D. 
1 

(lSt ~Dept 1995). "Civil C O U ~ L  

isputes (see CCA 2Q4) and 

17 this case, it is clesii:able 

j 
that i t  do so." Id. at 181 (citation 

omitted). There is certainly notking 

allegation regarding the allegedly 

instructions w h i c h  requires t h e  

Supreme Court. Accordingly, the 

severed and transferred t o  C i v i l  

Th i rd  Cause of Action 

Plaintiff Harvey alleges that 

unreasonable noise and light f r o m  

tenant of the premises. Harvey 

of habitability and seeks compenaa.to 

$500,000, i n c l u d i n g  damages f o r  

suffered from sleep deprivation, 

The landlord contends that 

vague to state a cause of action 

be required to guess or speculate 

T h e  landlord f u r t h e r  contends thad H; 

I 

and quotation marks 

nzvel in t enan t s '  

erroneous fire emergsncy 

exercise of jurisdiction by t he  

second cause of action is 

Court. 

he has been subjec t j2d  t o  

Urqan Outfitters, a uomme-rua ( 7 1 1  

alle es a breach of xhe wai - ran+.y  

y damages in t h e  ~ ! I ~ o L I ~ - I ~  of 1 
emotional and menta l  d i s t r e s s  

a,s well as punitive darnages. 

H t - r v e y ' s  allegations are far- too 

a d  that the  l a n d l o r d  s l ~ o l ~ i l c i  i ! c t  

as Ito the basis f o r  his claiin.  
1 

took reasonable measures to b lock  1 thf 

his apartment, nor  does he allege ~ s p i  

codes w i t h  respect to the noise w d i c l  

rvey f a i l s  to a l l e y e  t h a t  he 

light allegedly e i l tex ' i r lg  

cific violation o€ ncic..~. 

is allegedly corning ficjni  

[* 17 ]



the  commercial t e n a n t .  

Harvey has failed to s 

Finally, 

3.te a caus 

infliction of emotional distress. 

landlord, the cause of action shc 

law. 

O n  a motion t o  dismiss, howE 

liberally construed most favorabl 

material allegations must be deen 

not express an opinion as to t h e  

e s t a b l i s h  the allegations befo re  

Cor-p . v -41 e x a n d e r  I s ,  Inc . , 4 6 NY; 

Although the court conclude: 

alleged a cause of action f o r  nui 

alleged a claim of conduct "so OL 

h i g h  degree  of m o r a l  turpitude ar 

as to imply a cr iminal  indifferer 

( Z a r i n  v R e i d  &. P r i e s t ,  184 AD2d 

W a l k e r  v Sheldon, 10 NY2d 4 0 1 ,  4C 

p u n i t i v e  damages. 

The landlord's motion t o  di: 

i s ,  therefore, denied ,  though thE 

dismissed. 

Fourth Cause of Action 

Plaintiff Bartlem alleges ti 

1 

le landlord contends t h a t  

o a c t i o n  for i n t ~ ~ n t l : o n , - . l  1 
erefore, according t o  the 

be dismissed as a matter of 

! 
:r,i t h e  pleadings must he 

td t h e  plaintiff I an-1 t i l e  

3 Go be t r u e ,  and  t h e  court. iiiay 

5 1 6 ,  509 (1979). 

:h t Harvey has s u f f 1 : l e n t l y  

mde,  he has n o t  suf f icicntly 

eous that as to evince a 

2 t!o c i v i l  obligations" 

3 8 8  [lEc Dept 19921 I citing 

961]), cis required to c b L a i n  

t h e  t h i r d  cause 3 5  a!:t.io?i 

i m  for punitive da~ iages  i s  

as a signatory to t h e  
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1993, he never received the r e n t  +ff-!set  t o  which he was e n t i t l e d  

f o r  the periods of January  1994 t S ptember  1995 an3 S?ptenkei- H 
1995 to July 1998. Bartlem alleg s hat: he is owed $3,502.:)4 [(:>: 1 1  
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day they  can prove insufficient t 

According to the affidavit c 

agent f o r  t h e  premises, the respc 

plaintiffs Winkler, Hirschfield 2 

and $ 1 2 3 5 . 2 5 .  Landlords are  reqL 

York City apartments from October 

the t empera tu re  a t  6 9  degrees dux 

1 0  P.M., when the temperature f a l l ;  

outside, and maintaining the tern& 

during the  hours between 1 0  P . M .  3 

t empera tu re  f a l l s  below 4 0  degree 

those t h r e e  plaintiffs could es ta  

to meet the r equ i r emen t s  of the n 

single day for an eight-month per 

2 0 0 9 ,  t hey  would be entitled to r 

$16,000.00, $ 2 7 , 3 0 0 . 0 0  and $ 2 7 , 7 C  

course, h igh ly  u n l i k e l y  that p l a i  

establish that the outside temper 

t r i g g e r i n g  the requi rement  of he? 

1 through May 3 1  d u r i n g  t h a t  s e w  

d u r i n g  the months of A p r i l  and M z  

a l s o  establish that on each and E 

landlord failed to provide the le 

multiple dwelling law. Therefore  

1 

a t  

S 

t i  

3 

re 

1 

Nphia Lamas, t h e  mA:iag.ing 

'e monthly r e n t s  for 

arks a r e  $ 7 1 7 . 3 5 ,  $ 1 2 2 0 . 2 2 ,  

t o  p r o v i d e  h e a t  for N e w  

hrough May 3 1  , iiiai!itailLillLl 

the hours between :: A V .  and 

be o w  55 d e g r e e s  Fahi-enheit: 

radure a t  l e a s t  55 degrC(1:s 
t 

3 G , X , W  when t h c  outside 

Fa-hrenheit  outside. A s s u n , i ; i c j  

l i E h  that the landlord f a i l e d  

l t i p l e  dwelling law every 

2d from Janua ry  2 0 0 2  t o  Janua ry  

20 Y e r  approx ima te ly ,  

. 0 1 j  respectively. ~t is, of 

t i  f s  will even be a k = l c  r.c 

t u  a e f e l l  below the level 

ery s i n g l e  day frGm October 

ar perlcd, partic~l3-1~ 

And of course, they must 

day during t h a t  p e r i c l c i ,  t h t ?  

e l  /of heat r e q u i r e d  by t h e  

t e court finds merit ir: 4 
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defendant landlord's assertion th 

reach the threshold amount f o r  Su 

a c t i o n  is, therefore, severed and 

because a reasonable damage estim 

See S c h n e i d e r m a n  v Marcus, 6 Misc 

NY Slip Op. 51746(U) (Sup Ct, NY 

Accordingly, it is hereby 

ORDERED with respect to moti 

to dismiss of defendant Departmen 

Renewal is gran ted  and the compla 

against that defendant with costs 

as taxed by t h e  Clerk of t h e  Cour 

appropriate bill of costs; and it 

ORDERED with respect to moti 

to dismiss of defendant IG Second 

disposed of as follows: 

a) the motion is granted a3 

against IG Second Generation Part 

dismissed; 

b) the motion is denied with 

action, except to t h e  extent that 

is dismissed; 

c) the request to transfer t 

sixth causes of action to the Civ 

t t  

ren 

te 

3d 

our 

n :  

of 

nt 

anc 

or 

is 

G e r  

o t  

er: 

re: 

t hf 

e :  

1 (  

he tenants' claims do riot 

e Court. The sixth C ; I L I S ~  of 

ns fe r r ec i  to the  C i y J i l  C'oi.11-t 

does not exceed $25,0oo. 

1007 (A) , 800 NYS2d 3585, 2CIO4 

ty, 2004). 

equencc 001, t h , ? t  ' 1 1 1 ~  i ~ c  r- : c!1 

Housing and Commuiiity 

is severed and disn i i ssed  as 

d i s bur EI ement s t o de f end ant  

submission of ,an 

further 

equence 002, that t h e  motion 

e r a t i o n  Partners, L . P .  is 

he first cause Df c7ctic.n ais 

, L. P. and it is s;ive~-cci cir-id 

pert to the third c a u : ; ~  01 

claim for punitive daw.ages 

econd, f o u r t h ,  fifLh anci 

'ourt is granted arid t h e y  ai-e 
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severed and transferred; and it i 

ORDERED t h a t  defendant IG Se 

is d i r e c t e d  to serve an answer to 

w i t h i r i  10 days after service of a 

of entry; and it is further 

ORDERED that t h e  clerk i s  di 

accordingly. 

Dated: March 4 ,  2 0 0 9  

2 

- t h e r  

Generation P a r t n e r s ,  L. P. 

r ema in ing  cause 3: a c t  i n r i  

of this o r d e r  w i t h  n o t i c €  

Id to enter judgment  

:ER : 
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