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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I.A.S. PART 7 

JOSEPH ORLINO, Index No.: 1101 10/04 

Decision and Order 

- against - 

2 G O I J ,  LLC, 

----------- ~ 

HON. MICHAEL I). STALLMAN, J . :  

by a laborer when hc 
-... 

tripped on apiece of lumber while working at a construction site located at 2 Gold Street, New York, 

Ncw York on March 2,2004. 

Defendant 2 Gold, LLC moves, pursuant to CPLR 3212, for summary jitdgment dismissing 

plaintiffJoseph Orlino's common-law negligence and Labor Law $ 8  200 and 241 (6) claims against 

it. 

BACKGROUND 

On the date of the accident, dekndant was the owner of a 52-story reinhrced concretc 

residential building, which was being built floor by floor from thc ground up, where plaintill's 

accident took place (the building). Non-party 2 Gold GC LLC (GC)  served as the general contractor 

on the project, GC hired plaintiffs employcr, lion-party Sorhara C'onstruction Corporation 

(Sorhara), to erect the underlying concrete structure of tlic building. 

Plaiiitiff tcstifi'led that, in order to erect the concrete structure oi'the building, Sorhara would 

first erect a plywood dcck on each floor, atid thcn lathers, hired by Sorbara, would lay rebar on top 

olthat deck. Plaintiff Kurther explained that, utilizing a cranc and a bucket, which were supplied by 
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Sorbara, Sorbara laborers would then pour concrete over the rebar. In addition, columns, which 

would ullirnately bear the wcight of the building. would be be poured with concrete. Sorbara 

carpenters placed woodwork underneath the plywood deck to reinl‘orce it until the concrete was 

poured. 

Plaintiff testificd that, on the day of his accident, hc was working as a signal man on the 

seventh floor of thc building. As the signal man, it was plaintiff’s job to direct the crane operator 

as to where to release the bucket of concrete. When he was not acting as a signal man, plaintiff 

maintained that it was onc of his duties to clcan up debris, which includcd picking up and stacking 

lumber to be reused. 

When he first arrived on the seventh floor, plaintiff alleges that he noticed that thc lathers 

were present and in the process of laying down rebar on top of the deck, and that he also noticed that 

thc arca contained a lot of debris, describing it as ,‘a mess, more iiiessy than avcrage” (Defendant’s 

Notice of Motion, Exhibit D, Orlino Deposition, at 69). Plaintiff stated that the dcbris included 

three-by-four pieces 01 lumber, steel rebar, which was tied off in bunches, plumbers’ boxcs mid 

electrical pipe. 

Plaintiff tcstified that, at the time of his accident, he had just signaled the crane to bring in 

a bucket of concrete. As hc was iiiovitig out of tlie way ol‘the swinging bucket, plaintiff tl-ippcd oii 

a piccc of loose lumber, which caused him to then step backwards and slip on a piece of steel rebar 

that had not bccn properly tied off with wire. Plaiiitiil‘maintaineci that lie does not remember the si7c 

o l  the piece of lumber that IIC trippcd on, and that 1ic did not look for it after his accidcnt. 
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I)ISCUSSION 

‘“The proponent of a surnmary judgment motion must make a prima facie showing of 

entitlement to judgment as a matter of law, tendering sufficient cvidence to eliminate any material 

issues o f h c t  from the casc”’ ( S m t i r q o  v Filstein, 35 AD3d 184, 185-186 [ I ”  Dept 20061, quoting 

Win~grad v New York liniv A4d Ctr. , 64 NY2d 85  1 ,  853 [ 19851). The burden then shifts to the 

motion’s opponent to “present evidentiary facts in admissible foriii sufficient to raise a genuine, 

triable issue of fact” (Mmurek v Metropolitnn Museuni of Art, 27 AD3d 227, 22s [ 1 ’[ Dept 20061; 

Zuckerrncm v C’ity of New York, 49 NY2d 557, 562 [ 19801; DeRo.sa 11 City qf New York, 30 AD3d 

323, 325 [ 1 ’‘ Dcpt 20061). I€ there is any doubt as io the existciice of a triable issue of fact, the 

motion for summary judgment must be dcnied (Rotuhu Extruders v (7eppos, 46 NY2d 223, 23 1 

[ 19781; Grossmun v Amalgamutd Hous Corp , 298 AD2d 224, 226 [ lqt Dept 20021). 

In his opposition papers, plaintiff states that he does not oppose those parts of defendant’s 

motion which seek to dismiss plaintiffs common-law negligence and 1,abor Law $ 200 claims. 111 

addition, plaintiff does not opposc that part of defendant’s motion which seeks to dismiss plaintifrs 

I,,zbor Law 5 241 (6) claim, with the exception ofthat part of plaintiff’s 1,abor Law 4 241 (6) claim 

prcdicated on defendant’s alleged violation of Industrial Code 12 NYCRII  23-1.7 (c) (2). Thus, 

def‘endant is entitled to suniniary judgment dismissing those claims that plaintilf docs iiot oppose. 

PLAINlJFF’S 1,AHC)R LAW $ 241 (6) C:J,AlM PREDICATM) ON A VIOJ,ATTON OF 
1NI)IJSTRTAL CODE S; 23-1.7 (c) (2) AGATNST DEFENDAN‘I’ 

Labor Law S; 241 (6) provides, i n  pcrtinent part, as follows: 

“All contractors and owiicrs and lheir agenls .., whcii conslructing or 
dci-nolishing buildings or doing any excavating i n  coiincction 
thercwith, shall comply with thc followiiig requirements: 

* * *  
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(6) All arcas in which construction, excavation or demolition 
work is bciiig perfornied shall be so constructed, shored, 
equipped ... as to provide reasonable and adequate protection 
and safety to the persons employed therein or lawfully 
frequenting such places. ... ' 7  

Labor Law 5 241 (6) imposes a nondelegable duty on owners and contractors to providc 

reasonable and adcquate protection and safety to workers (see Ross v Curlis-Pdmer Hydro-EIec. 

Cn.,  8 1 NY2d 494, 501-502 [ 19931). However, Labor Law 8 24 1 ( I ; )  is not self-executing, and in 

order to show a violation ol'this statute, and withstand a dcfcndant's motion for summary judgment, 

it must be shown that the defendant violated a specific, applicable, inipleiiienting regulation of the 

Industrial Code, rathcr than a provision containing only generalized requirements for worker safety 

(id.). 

Industrial Codc 12 NYCRR 23-1.7 (e) (2) is sufficiently specific to sustain a claim under 

Labor Law 5 241 (6) (see 0 'Szrllivun v ID1 C'onstr. C'o., 28 AD3d 225, 225 [ 1 'I Dcpt], uffd 7 NY3d 

805 r20061; Appelhnum 17 100 C'hurch, 6 AD3d 3 10, 3 10 [ lgt  Dept2004I j .  

Industrial Code 12 NYCRR 23-1.7 (e) (2) provides: 

(e) Tripping and other hazards. 
* * *  

(2) Working Arcas. 'lbc parts of floors, platforms and similar arcas 
wherc persons work or pass shall be kept free from accumulations o l  
dirt and debris and from scattered tools and materials and lrom sharp 
pro-iections insofar ;is niay bc consistent with thc work being 
perl'ormcd. 

Initially, it should be noted that, in his opposition papers, plaintiff coiiccdcd that the rebar 

that he slipped on was intcgral to the work being perlormed in the arca where his accident occurred. 

In addition, d e h d a n t  demonstrated its prima facie entitlement to judgment as a matter of law hy 

submitting evidenct: that Industrial Code regulation 12 NYCRIC 23-1.7 (e )  (2) is inapplicable to the 
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piece of lumber that plaintiff allegedly tripped on. as it was also an integral part of the work being 

performed at thc site of his accident, and not “debris” or “scattered materials” within the ineaning 

of the code (Dubin v S Dib’uzio & Sons C’onsfr , h7c , 3 4  AD3d 626,626 [2d Dept 20061; 0 ’LPtdlivan 

v IDI C’onstr. C’o., 28 AD3d a1 226; Appolhatinz v 100 C‘hurch, 6 AD3d at 3 10; Sdincrs v Biirncy 

Shwnska L’onslr C-‘o, 2 AD3d 619, 622 126 Dept 20031 [section 23-1.7 (e) (2) inapplicable where 

plaiiitifftestified that he tripped over demolition debris created by him and his coworkers, which was 

an integral part of the work being performed]). 

Plaintiff testified that, prior lo his accident, he had observed lumber similarly situated like 

the lumber on the seventh floor, as “there’s lumber all over the dcck during erection” (Defendant’s 

Notice of Motion, Exhibit D, Orlino Deposition, at 79). Plaintiff stated that the lumber would have 

been uscd by the Sorbara carpentcrs to build the frame and some protection rails. With respect to 

the wooden structurc that held up the plywood, plaintiff testified that “[tlhere’s legs, four by four 

legs, hundreds of them underneath the deck that’s holding the stringers and ribs, all reinforced 

underneath holding up the floors” (id. at 44). Approximately two days after the columns were 

poured, Sorbara laborers would strip and remove woodwork that was holding up the plywood deck 

atid which served as a forin for the concrete. Plaintif[ inaintaind that it was one of his duties lo 

clean up debris, which iricludccl picking up and stacking lumber to be reused. 

In opposition, plaintiff failed to raise a triable issuc offacl as to whether the piece of lumber 

that plaintifftripped on was, in hc t ,  debris left behind by other trades, and lint an integral part of tlic 

work to going on at the sitc of the accident. To that ellect, plaintiffmerely upincd that the lumbcr 

also “could have been” uscd by the plumbers and electricians to “chop up certain things” (id at 71). 

Notably, Peter IkPalma, construction manager for GC, testifled that Sorbara was solcly jn charge 
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of erecting the concrete structure ofthc building. and that Sorbara “basically own[ed] the top floors” 

(Defendant’s Notice of Motion, Exhibit E, DePalma Ikposition, at 16). DePalma also testiikd that 

Sorbara was responsible for all housekeeping on the top threc floors “one hundred percent,” which 

included keeping thc floor clear of lumber (id. at 40). 

DcPalma cxplained that, with the exception of an electrician to install the conduit jnsidc the 

deck and a stcamfitter and plumber to install sleeves, Sorbara employees wcre “the only ones 

allowed to work on those floors until they finish[cd] their work, then the other trades move in to take 

over” (id. at 16). Importantly, DePalma asserted that W ’ s  daily report listed only Sorbara and GC’s 

steel inspector, who was always on deck when the rebar and concrete were being installed, as being 

prcsent on the seventh floor on the day of the accident. 

Thus, delendant is entitled to sumniaryjudgrncnt dismissing plaintiff‘s L,abor Law 5 241 (6) 

claim predicated on a violatioil ofIndustria1 Code 12 NYCRR 23-1 -7  (e) (2). 

CONCLUSION AND ORDER 

For the foregoing rcasons, it is hereby 

OIWEKED that defendant 2 Gold, LLC’s motion for summary judgment is granted, and the 

complaint is dismissed, and tlic Clerk 

Dated: March G, j ,  2009 
New York, New York 

1s directed to enter judgment in favor of this defendant. 

ENTER: 
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