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SUPREME COlJRT OF THE S'I'ATE OF KEW YORK 
COUNTY OF NEW YOIIK: IAS PART 15 

In the Matter of the Application of 
BROOKFORD L.L.C., 

For a Judgment Pursuant to Article 78 
of the Civil Practicc T A W  and Rules 

X _______"__I_________________________r_ l_- - -~- - - - - - - - - - - - -~~- - - - - -~~~ 

Petitioner, 

-against- 

THE NEW YORK STATE DIVISION OF HOUSTNG 
AND COMMUNITY RENEWAL, 

- ~ ~ l d -  

Index No.: 108882/08 
DECISION/OFDER 

MARGARET SCFnJETTE FRlEDMAN, 
Inkwenor-Resp ond ent . 

7, 

1 ," 
X ________________________________________------------------*--------- 

HON. WALTER B. TOJ,UR, JSC: ' ?  

I 

This is an Article 78 proceeding by which the petitioner landlord seeks a judgment 

overturning R decision by the respondent agency as arbitrary and capricious. 

The petition is denied. 

FACTS 

The Parties 

The petitioner Brooki'ord L.L.C. (Brookford), a New York State limited liability 

corporation, i s  the owner of a residcntial apartment building located at 3 15 Central Park Wcst in 

the County, City and Statc oi'New York (tlic building). See Verified Petition, 7 1 .  The 

intervcnor-rcspondcnt Margaret Schuette Friedman (Schuctte Friedman) has been the tenant of 

apartment 9s in the building since 1984, when she moved in with her now dcccascd husband, Si 

Friednian (Friedman). See Schuette Friedman Answer, 7 3 1. Mr. Friedman initially took 
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posscssion of apartment OS in 1955, and had livcd there until March 21,2005, when he was put 

into a nursing home. Id., 7 30. Friedman dicd on November 3, 2006. Id., 7 32. 

The respondent New York Statc Division of Housing and Commuiily Renewal (D1 ICR) 

is the state agency charged with overseeing all rent-regulated properties. Sce Vcrified Petition, 71 

2. At the inception of Friedman’s tenancy, apartinenl9S was a rent-controlled unit. See Schuette 

Friedman Answcr, TI 3 1 .  Tn Junc of 2006, however, Brookford filed a “petition for high incoinc 

rent deregulation” with the DHCR in order to cancel apartmcnt 9C’s rent-controlled status. SLY 

Verified Petition, ’I[ 14. The exact status of apartment 9C is at issue in this proceeding. 

Prior Proceedings 

Brookford filed its high income rent deregulation pelition on June 28, 2006. See Return, 

Exhibit A- I . A DHCR rent administrator denied that petition on December 5, 2007, in an order 

that found, in rclevant part, as follows: 

After considcration of all the evidence in the record, and based upon a scarch of 
the income lax returns on file with the Ncw York State Department of Taxation 
arid Finance (DTF), the Rent Administrator finds that the sum of the incomes of 
all persons who occupied this housing accommodation as a primaiy resideticc on 
other than a temporary basis (excluding bona tide employees and bona fide 
subtenants) was not in excess of $1 75,000.00 in 2004 and 2005. 

Id.; Exhibit A-29. Brookford thereafter filed a petition for administrative review (PAR) of the 

rent admiiijstrator’s order on January 9, 2008. Id.; Exhibit R-1. A DHCR deputy comniissioiier 

denied that PAR on April 30, 2008, in an order that found, in relevant part, as follows: 

In thc [PAR]. the owner asserts ... that the income of Si Friedman should 
have bccn included in the income verification inquiry conducted with DTF sincc 
the tenants did not adequately establish that he had permanently vacated the 
subject apartment ~vhcn  he was moved to a nursing home and that the DT-ICR’s 
failure to includc his income ... was arbitrary and capricious; that the 
Administrator’s order violatcd Ihe owner’s right to duc process since it did not 
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identify the iiaines of the persons whose income was actually verificd with DTF; 
that if thc income of Si Friedman was not verified as part of the income 
verification inquiry the Administrator’s order violated the owner’s constitutional 
right to equal protcction . ,.; that the DHCR did not serve the tenant with a request 
to provide income verification within the specified lwenty-day time period ...; aiid 
that the Administrator’s order failed to adcquatcly specify the legal and factual 
basis upoii whch  it was bascd, tlicreby violatiiig the Statc Admjnistrutive 
Procedure Act (SAPA) and dcpriving thc owner of its right to due process. 

The Coinmissioner is of the opinion [hat this [PAR] should be denied 
An apartinent qualifics for luxury decontrol only if the relevant total 

household income exceeds 9; 175,000.00 in both of lhe prior two relevant tax 
years. 

match for both of the named tenants, iiicluding Si Friedman, for both 2004 and 
2005, and found that the total liousehold income was below the required 
$1 75,000.00 statutory threshold amount in each of those two relevant tax years. 
The Commissioner notes that the owner was given notice of DTF’s reported 
findings in the proceeding below mid was provided with an opportunity to respond 
and commcnt. ‘[’lierefore, the owncr’s assertion thal DHCR failed to include Si 
Friedman’s iiicoinc a9 part of the income verification inquiiy is contradicted by 
the cvidcncc of record and is without merit. 

Furthcrniorc, Section 2200.2 (f) (20) of lhe New York City Rent and 
Eviction Regulations provides for deregulation only when it is determined that the 
required threshold income is cxcccded in each ofthe two preceding caleiidar 
years. Scction 221 1.5 of the Rent and Eviction Regulations provides that where 
DTF determines that the income threshold has not been met, the DHCR shall 
issue an order denying the owner’s deregulation petition. The administrator is 
required to rely on the findings reported by DTF in determining whether the 
subject aparlment qualifics for high income rent dercgulation. Tlzerefore, the 
owner properly relied on D ‘ W s  finding ... 

and Eviction Rcgulations ... are directory only aiid not mandatory. Therefore, the 
owner’s asscrtjoiis concerning the specified time deadline for requesting a tenant 
to provide income verikation information are without merit. 

ordcr did not adequately specifL its basis, the Cornmissioner finds that the order ... 
clearly spells out on its facc the reasons for the Administrator’s determination to 
deny the owner’s petition for dcrcgulation in accordance with both SAPA and the 
regulations pertaining to high incornc rent deregulation. The Coniniissioncr also 
notes that thc owner has the right to filc Preedom of Informatioil Law (FOIL) 
request to review any rclcvaizt parh of the record bclow. 

issues o r  law or f x t  which warrant rcversal or modification of thc Administrator’s 

A rcvicw of the record below rcvcals that DTF reported that it made a 

The Commissioner furthcr notcs that the time periods specified in the Rcnt 

Finally, with respect to the owner’s assertion that the Administrator’s 

Accordingly, the Commissioner finds that the owner’s [PAR] presents no 
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order aiid that the Administrator propcrly relied 011 the fiiidiiips roportcd by DTX: 
in  denying the owner’s petition for deregulation. 

I ld;  Exhibit €3-4. Brookford thereafter cominenccd this Articlc 78 proceeding on .lune 25,2008 

I (motion sequence number 00 I).  Nol having been nained in Brookford’s petition, Schuette 

Friedman requested leavc to intcrvenc in this proceeding, and rcceivcd it via a stipulatioii 

executed between the partics on July 22, 2008. See Scliuctte Friedman Answer, Exhibit 13. 

Schuetle Friedman subsequently filed an answer 011 Septcmber 29, 2008, and the DMCK filed its 

answer oi l  December 3,2008. 

nISCLJSSlON 

The court’s rolc in an Article 78 proceeding is to determine, upon the facts before the 

administrative agency, whetlicr thc determination had a rational basis in the record or was 

arbitrary aiid capricious. ,%e P P I 1  v Rocrrd uf Ed of [hiion Frcc Scliool Dist. No I t f 7 0 ~ ~ 7 7 5  of- 

SrursdcdtJ and Mnnznroncck, Wes’lchrsler C’nmty, 34 NU2d 222 ( 1 974); Matter of E G..4 .4ssoc. 

v New York S t a i d  Div. o f I I o m  and Community Renewal, 232 AD2d 302 (1 qt  Dept 1996). “The 

interpretations olrcspondeni agency of stalutcs which it administers are cntitled lo dcfercnce if 

not unreasoiiablc or irrational.” Muller of’Metmpolitrm Assoc Ltd Partnership v NBMJ York 

Slate Div of HOZLV. & I7ommuniiy RCIIEWUI, 206 AD2d 25 1 ,  252 ( I  ’‘ Dept 1994), citing Maffrr  of 

S~dvati v Eimirke, 72 NY2d 784, 791 (1988). After R review of this record, the court fiiids that 

the DHCR Coinmissioner’s April 30, 2008 decision to deny Brookford’s PAR was not arbitrary 

and capricious, and that Brookford’s Article 78 petition should, lhereforc, be dismissed. 

Brookford first argues that the DTTCR “failed to consider tlic total income of all persons 

occupying the apartincnt as their primary rcsidcnce on the controlling datc for the relevant time 
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tenants’ “realized actual income,” for wliicli it offcrs as proof the statcnieiit in Schuette 

Friedman’s confidential affidavit that the income information therein “exactly inatchcs” that 

which tlic tenants submitted 011 their tax returns. See Reply Affirmation, 77 8-9, 39-4 1 .  ‘1’11~- 

court notes that Brookford does not produce the unredacted tax return itself, however. The coui-i 

also finds that Brookford’s argumcnts arc not persuasive. 

Pursuant to the Rent Control Law: 

For puiposes of this section [Le., “High income rent decontrol”], annual iiicoine 
shall meail the federal adjusted gross incomc as reported 011 the Ncw York Statc 
iiicornc tax return. ‘Total aiiiiual income means the suin of the aimual inconics of 
all persons who occupy the housing accommodation as their primly residence 
othcr than on a tcmporary basis ,.. 

Ncw York City Administrative Code 26-403.1 (a). ‘ Ihe Appellate Division, First Department, 

has unequivocally interpreted this statute to require that only “the Federal adjustcd gross income 

of ail occupant of an apartnieiil. as reportcd o n  the New York Statc jiiconie lax rcturn, [may bc 

used] in determining whether the housing acconiinodation qualifies for deregulation.” 1Mal/er ?f 

Nestor v New York S t U t e  Div. ofJIoiis. m d  C’onimzmity Reizewnl, 257 AD2d 395, 396 (1 ‘‘ Dept), 

/v denied 93 NY2d 982 (1999). Further, the Rent Control Law reserves the iiicnme verification 

proccss lo the DTF. New York City Administrative Code S; 26-403.1 (c). The Court of Appeals 

has held that, once the D‘TF issues a verification, “the result .,_ is binding on all parties unlcss ii 

can be shown that DTP made an error.” Muller of C’la.v,sic R e d l y  LIL’ v New Y n ~ k  Strxte Div. of 

Hoiis. c r n d  (‘omrntinitJJ Renewul, 2 NY3d 142, 146 (2004). Herc, Brookford ha5 presented iio 

evidence that the DTF made any such error. The administrative record helow rcflects that tlic 

D1 ICR accepted and relied upon the JITF’s verification that Friedman’s and Schuctte Friedman’s 

combined incomcs for the years 2004 and 2005 were below the deregulation tlucshold. SPI’ 
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Brookhd’s  argumcnt is any “controverting evidence with respect to whether and when 

[Friedman] had vacated the apartmcnt,” without which, Brookford’s argument must fail. hfriiter 

of I03 E, 86th St. Renlty Corp, v New York Stute lliv. qf Hnzis Lrnd C ‘onzmunity Renewal, 1 2 

AD3d 289, 2c)O ( l s t  Dept 2004). In m y  event, the court rejects Brookford’s contention that the 

DHCR was obligated to consider Friedman’s income during the iucome vcrification proccss, but 

failed to do so, as unsupported and mcritless. Accordingly, the court finds that that arguineiil 

affords no grounds for iinding that the DTICR acted arbitrarily and capriciously. 

Finally, Brooklord argues that tlic “YHCR’s failure 10 disclose ... that the sum of thc total 

annual income for [Schuette Friedman] and [Friedman] exceeded $175,000.00 in both the two 

relevant years prejudiccd petitioner by excluding highly relevant hcts  from petitioner’s review.’’ 

See Verified Petition, 711 6 1-78. Howevcr, as previously discussed, the Rent Coiilrol1,aw 

exprcssly forbids the DWCK from disclosiiig the sub-ject information - i.e., the tenants’ 2004 and 

2005 tax returns - to Brookford. McKiliney’s Unconsolidated Laws, tj 8582-a (c) (4). Indeed, 

the fact that Brookford nonetheless obtained these documents through a FOlI, request may havc 

constituted a highly improper act. In any event, as previously discussed, the DHC‘R did not acl 

arbitrarily and capriciously in relying 011 the DTF’s noticc of inconie verification, as the law 

mandated it to do. Furlher, any disparity between thc amounts of income that Schuette Friedman 

recited in her confidential afiidavii and thc income actually reportcd on her’s and Friedman’s tax 

returns is of no niomeni. As the Appellate Division, First Dcpartment, observed in iMcrtter cf 

Nestnr v New York Siirtc Div of Hous. nnd ~-iommu~i~iy Reiwwnl(257 AD2d at 3913, 

While the crilcrion of household iiiconie does not take into account all income 
that might be imputed to the tenanl, jt has the advantage of affording a simple niici 
consistent methodology. It is €or the Legislature to dccidc wliether public policy 
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is better served by ease of administration or prccision of measurement, and the 
courts will not intrude upon the legislative prerogative. 

‘l’hcrefore, the court concludes that Brookford’s final argument is meritless and constitutes no 

proof that the DHCR acted arbitrarily arid capriciously. Accordingly, the court also h d s  that 

Brookford’s Article 78 petition sliould be dismissed. 

TIECIS ION 

ACCOKT3INGLY, for Ihe foregoing reasons it is hcrcby 

ADJUDGED that the petition of Brookford l,.L,C. f o ~  relief, pumtant to CPLR Article 

78, is dcnjed and the proceeding is dismissed. 

This constitutes the decision and judgment or the Court. 

Dated: New York, New York 
March 14 ,2009 

ENTER: 

I 

FIon. dalter B. Tolub, .TSC 
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