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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 3 6  

TOWER INSURANCE COMPANY OF NEW YORK, 
X _-------------l--___I_l_f____________ 

P l a i n t i f f ,  
Index No. 110481/06 

Motion S e q .  No. 002 
-against- 

FLORENCE UBAH and JOANN FIGUEROA, 

Defendants. 
X __________lll_______II___c____________ 

DORIS LING-COHAN, J.: 

Defendant F l o r e n c e  Ubah (Ubah) 

judgment entered in favor of plaintiff and against Uba *B when she 
failed to timely move or answer. Ubah also seeks leave to 

reargue plaintiff’s summary judgment motion (seq. no. 001). 

Plaintiff Tower InsuLance Company of New York (Tower) 

commenced this action, seeking a declaration that it has no d u t y  

to defend or indemnify Ubah in the underlying action entitled 

Joann F i g u e r o a  v Florence U t a h ,  Index No. 2 3 7 5 4 5 / 0 6 ,  pending in 

the Supreme Court of New York, Bronx County, because Ubah failed 

to promptly notify Tower of the underlying accident, as required 

by the insurance policy. Ubah failed to t i m e l y  move o r  serve an 

answer and, subsequently, plaintiff made a motion f o r  summary 

judgment, which was unopposed. On April 14, 2008, the motion was 

granted and it was declared that T o w e r  had no duty to defend or 

indemnify Ubah in the underlying action since Ubah had not 
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provided timely notice (Court's Order, Florence Ubah Aff, Exh A). 

CPLR 5015 (a) (I) permits a court to vacate a default 

judgment where there has been an "excusable default" by 

defendant. A defendant seeking to vacate a default judgment on 

the ground of excusable default bears the burden of demonstrating 

both a justifiable excuse f o r  the default and a meritorious 

defense ( N a v a r r o  v A .  Trenkman Estate, Inc., 279 AD2d 2 5 7 ,  258 

[ l s t  Dept 20011 ) . 

Ubah has n o t  met her burden of establishing excusable 

default. While Ubah argues that she did not timely answer 

because she was under the mistaken impression that Tower would be 

defending h e r  in this action, Ubah admittedly received prompt 

notice of d i s c l a i m e r  of coverage from Tower in the underlying 

action and was informed that Tower would be bringing this 

declaratory judgment action against her. Therefore, Ubah knew or 

should have known that her insurer was not providing coverage' 

( s e e  Smolinski v S m o l i n s k i ,  13 AD3d 1188, 1189 [ 4 t h  Dept 20041). 

Ubah also failed to present any f a c t s  to demonstrate law o f f i c e  

failure as a basis of excusing her attorney's failure to oppose 

Tower's motion for summary judgment, despite being given two 

months to oppose the motion. Therefore, Ubah's motion must be 

'The Court notes that it is implausible that Ubah truly 
believed Tower would defend and represent her in an action where 
Tower is suing Ubah. 
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denied. 

Even assuming t h a t  Ubah met her burden of establishing a 

reasonable excuse, she still failed to demonstrate a meritorious 

defense. Ubah's duty to give notice to her carrier "as soon as 

is practical" pursuant to her policy, arose when, from the 

information available that related to the accident, she c o u l d  

"glean a reasonable possibility of the policy's involvement" 

( P a r a m o u n t  Ins. Co. v Rosedale Gardens ,  Inc., 293 AD2d 235, 239-  

40 [lst Dept 20021). Here, as stated by the Court in its Order, 

dated April 14, 2008 on the summary judgment motion, it would 

have been "practical" to immediately notify her carrier after the 

accident since Ubah learned of the accident soon after it 

o c c u r r e d  and she a l s o  learned that an ambulance and f i r e  truck 

responded to the scene at that time (Court's Order, Ubah Aff, Exh 

A, at 5-6). Ubah's defense that she did not notify her carrier 

because she did not have sufficient details regarding the 

individual's name or address fails as her policy merely requi red  

her to g i v e  notice of any " [ r l e a s o n a b l y  available information" 

(Id. at 2). Finally Ubah's ignorance of her legal requirement to 

notify her insurer is not a valid l e g a l  defense (Awad v Severino, 

122 AD2d 242, 242 [2d Dept 19861). T h e r e f o r e ,  Ubah's motion to 

vacate is denied. 

Finally, reargument is improper in this case because once a 
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default judgment is entered, the defaulting p a r t y ' s  "exclusive 

remedy [ i s ]  to move t o  v a c a t e  i t s  default" (Kurth v S u s s k i n d ,  2 0 0  

A D 2 d  572 [2d Dept 19941 ) . Even i f  Ubah's request for reargument 

were properly b e f o r e  t h e  C o u r t ,  Ubah failed to demonstrate t h a t  

this Court overlooked and misapprehended matters of  f a c t  or law 

i n  granting Tower ' s  motion, a s  required by C P L R  2221 (d), and, 

therefore, reargument is denied as well. 

Accordingly, it is 

ORDERED that d e f e n d a n t  Ubah ' s  motion i s  denied in i t s  

entirety; and it is f u r t h e r  

ORDERED t h a t  within 30 days of entry of t h i s  o rde r ,  

p l a i n t i f f  s h a l l  serve upon defendants a copy of this order with 

n o t i c e  of e n t r y .  

Ling-Cohan, J. S. C. 

J:\Default Judgments\VACATE DEFAULT deny vacate.wpd 
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