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SUPRFMG COURT OF THE STATE OF NEW YORK 
COUNTY, OF NEN YORK 

FABIAN OBISPO, 
I 

IPlaintiff, 

I -against- 

I N D E X  NO. 1 0 0 7 8 6 1 / 0 8  

423  MADISON AVENUE L.L.C., 
SOLIL MANAGEMENT, CORP. and 
SbLIL MANAGEMENT , LLC, 

d 

q JANE S .  SOLOMON, 3 . :  
I 

In a n , a c t i o n  to enforce a fair market rent appeal 
I 

order ,  plainqiff moves to s t r i k e  defendants '  answer and, in the 

alteSnative, for an order  'of preclusion. 

for s m a f y  judgment on their s t a t u t e  of limitations defense.  

Defendants cross-move .I 

1 

I Om Jar iuary  17, 2008, plaintiff commenced this a c t i o n  to 

1 enforce a New York State Division of Housing and Community 

Renewal ('"DHCR") f a i r  market rent appeal  ("FMRA") order. On 

' January 1,9, 1990, a DHCR Administrator issued an order finding 

~ that the tnitial fair rent f o r  the premises was $136 .75  and 
I 

8 ,  

awarded p l a i n t i f f  $40 ,633 .36  i n  overcharges. A t  the time of t h i s  

determination, defendant Soli1 Management Corp. was plaintiff's 

; landlord. On May 9, 1997, a Deputy Commissioner of the DHCR 
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1 
affirmed Che p r i o r  finding that plaintiff was overcharged, but 

reduced the amoyqt owed to $40,131.24 in overcharges. P l a i n t l f f  

received a copy of this determination. 

which read: "This  Order may, upon expiration of the period for 

I seek ing  review of t h i s  Ordex and Opinion pursuan t  to Article 

I 

It contained a statement, 
il 

I 

Seventy-eight of the [ C P L R ] ,  be filed and enforced as a 

judgrnerit." (DHCR Order and Opinion, a t t ached  as Exh. 7 to 

,Affirmat$On of B l a i r  Hofherr.) 

p e t i t i o n  iq this Court t o  challenge the Deputy Commissioner's 

determination, and on March 11, 1998,  I denied the p e t i t i o n  and 

dismissed the proceeding. Thereaf te r ,  the building was 

I 

The l a n d l o r d  filed an Article 7 8  
1 

, t ransfer red  to defendant  423 Madison Avenue L.L.C. 

In his Amended Complaint, plaintiff seeks a judgment 

'against defendants in the amount of $40,131.24 p u r s u a n t  to t h e  

,DHCR decisions, plus reasonable a t t o r n e y ' s  fees.  Defendants 

I /  

answered wi th ' \  a general denial of t h e  allegations and asser ted 
d 

the following affirmative defenses: (1)failure to s t a t e  a cause 

.of a c t i d n ; '  (2)laches; (3)the amount claimed is n o t  due t o  

p l a i n t i f f ;  

limitations; and (6)waiver. On or about April 24, 2008, 

( 4 ) a  portion of the amount due was paid;  (5)statute of 

' p l a i n t $ € €  served defendants w i t h  a demand for a bill of 

p a r t i c u l a r s  seeking information about the b a s i s  for defendants '  

affirmative aefenses. In a letter, dated J u l y  31, 2008, 

plaintiff's a t t o r n e y  advised counsel for the defendants  t h a t  
I 

2 
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1 1  

p l a i q t i f f  would make a discovery motion because of defendants' 
'failure ' I  to respond. 

I 

I 

I -  

P l a i n t i f f  contends t h a t  the Cour t  should s t r i k e  
, I  3 ,  

1 defendants' Verified Answer because t h e i r  failure to respond was 
8 '  , I  

I w i l l f u l .  In the alternative, p l a i n t i f f  seeks an  order  prec luding  
I 

defendants  f4rorn o f f e r i n g  any evidence on their affirmative 
I 

! I dafen$eS', Defendants  respond by a r g u i n g  that t h e  delay in 
i responding was h o t  w i l l f u l ,  Defendants attribute their delay, i n  

1 %  

par t ,  to the l ong  time it t o o k  them to obtain a copy of the files 

on the FhRA, which dates back to 1984. Defendants submit their 

i BiLl of Particulars as a n  exhibit t o  t h e i r  papers on the motion. 

f De'fendants correctly argue that plaintiff's motion 
7 

should be depied. 

an orde r  of preclusion are drastic sanctions, which are n o t  

The striking of a pleading and the issuance of 

warranted under these circumstances. 1 I 

Defendants' cross-motion f o r  summary judgment based on 
1 

' t h e  six' year s t a t u t e  of limitations in CPLR § 213(1) should  be 
I 

I grantkd .  ' In S c i a r r a  v .  531 E a s t  83rd Street O w n e r s  Corp., 8 
1 1  

A.D.3d 1 5 9  ( X a t  Dept. 2 0 0 4 ) ,  the Appellate Division, First ' ,  
' DepartmeAt squarely h e l d  that "a p l e n a r y  action to enfo rce  an 

, I  FMRA order is governed by the s ix -year  limitations per iod  in CPLR 

213(1) .I' ' T h e  s t a t u t e  of limitations began to run, at t h e  latest, 
i ,  
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upoh e n f r y  gf my March 11, 1 9 9 8  order  d i smis s ing  t h e  Article 78  

proce'eding. 
1 

Plaintiff did not commence t h i s  a c t i o n  until Janua ry  
I 

17 ,  2008, almost t e n  years l a t e r .  
1 

I 

I '  
p l a i n t i f f  argues that h i s  claim should not be dismissed 

I 

1 as untimely be&use defendants deceived and misled p l a i n t i f f  by 

no t  naming him i n  t h e  Ar t i c l e  78 proceeding. Plaintiff 

attributes the approximately t e n  year gap between my denial of 
1 

' the petihicn and the i n s t a n t  a c t i o n  to t h e  fact t h a t  he was not 

serveh with ;otic@ of e n t r y  of my determination. 
; 

I 

Hd,wever, there was no obligation t o  make plaintiff a 
I 

p a r t y  tb'the Article 78  proceeding a g a i n s t  DHCR; 

1 plaintiff showh t h a t  defendants affirmatively deceived or misled 

him in any way. 

landlord had a r i g h t  to b r i n g  a n  Article 7 8  proceeding to 

nor has 
1 

Significantly, plaintiff was advised that the 

I 

J c h a l l e h g 9 , t h e  beputy Commissioner's determination before a 

judgment could be entered ,  and a simple i n q u i r y  with the County 
I 

Clerk or  DHCP would have revealed t h a t  the landlord had 

instituted such a proceeding. P l a i n t i f f ' s  f a i l u r e  to follow the 

' ,  status of his E'MRA does n o t  relieve him from the e f fec t  of t h e  
1 1  

applicable s t a t u t e  of limitations. F u r t h e r ,  his argument is 

premised'on t h e  contention that he was n o t  aware of the 

r e so lu t io ,n  of the Article 7 8  proceeding. This is belied by his 

very  own affidavit, in which he states: "I may have called DHCR 

to check 'on what was happening with my F'MRA . . they might  have 
! 

I 4 

I I '  
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1 

' 8  then 'sent'me a copy of the Court's order,  but I do no t  have a 

specif ic ,  rekollection of when 'I called, or whethe r  or n o t  they 

ever "sent me t h e  dec i s ion . "  ( A f f i d a v i t  of Fabian Obispo, ¶ 5 . )  
' , , ,  ' 

I 

I /  

' I  

CONCLV SIQH 

Accordingly, it hereby  is 
I 

' OWERED that plaintiff's motion is denied; and it 

r' f u r t h & r  is 

ORbERED that defendants' cross-motion f o r  summary 
; I  

judgment is g r a n t e d  and plaintiff's Amended Complaint is 
\ I 

'' dismissed; and it f u r t h e r  is 

ORDERED t h a t  the Clerk s h a l l  e n t e r  judgment accordingly 

with cos ts  and disbursements as taxed.  

March I d '  , 2009 

r 

, . ,--. 
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