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' SUPREME COURT OF THE STATE OF NEW YORK

COUNTY K OF NEW YORK
——————— *fjf————"*——”———————“*“‘-----“-X
FABIAN OBISPO,
o INDEX NO. 1007861/08
. Plaintiff,

-against-

SOLIL MANAGEMENT, CORP. and
SOLIL MANAGEMENT, LLC,

Defendants.
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JANE S§. SOLOMON, J.:

)

| INTRODUGCTION

In an action to enforce a fair market rent appeal
order, plainqiff moves to strike defendants’ answer and, in the

alternétive, for an order of preclusion. Defendants cross-move

! | “‘
- for summary judgment on their statute of limitations defense,

[

MOn January 17, 2008, plaintiff commenced this action to

enforce a New York State Division of Housing and Community

Renewal (“DHCR”) fair market rent appeal (“FMRA”) order. On

January 19; 1990, a DHCR Administrator issued an order finding

that the iniﬁial fair rent for the premises was $136.75 and

~awarded plaintiff $40,633.36 in overcharges. At the time of this

 determinatidh, defendant Solil Management Corp. was plaintiff’s

landldfd. 'On May 9, 1997, a Deputy Commissioner of the DHCR
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Jaﬁfifmédrthé ?riér finding that plaintiff was overcharged, but
v vfeducéd the amount owed to $40,131.24 in overcharges. Plaintiff

‘receiyéd ;‘éogy of thls determination. It contained a statement,

JWhiqh feéd: “Thié Order may, upon expiration of the period for

,Seekind revié& of this Order and Opinion pursuant to Article
: Sevénﬁj-eight\of the [CPLR], be filed and enforced as a
;judgmeﬁé.””kaHéR Order énd Opinion, attached as Exh. 7 to
i‘Iﬁaf.firnllé\.tlcwm'of Blair Hofherr.) The landlord filed an Article 78
‘petition in this Court to challenge the Deputy Commissioner’s
‘détermiAatiSn( and on March 11, 1998, I denied the petition and
”dismiéééd,the pr6ceeding. Thereafter, the building was
‘transferred to defendant 423 Madison Avenue L.L.C.

tIn_pis Amended Complaint, plaintiff seeks a judgment

fagains£‘defendants in the amount of $40,131.24 pursuant to the
;DHCR decisions, plus reasonable attorney’s fees. Defendants
answered with' a general denial of the allegations and asserted
Jthe following affirmative defenses: (l)failure to state a cause
Fof action;f(zslaches; (3)the amount claimed is not due to
Eplaintiff;l(45a portion of the amount due was paid; (5)statute of
 iimitati5hs; gnd‘(G)waiver. On or about April 24, 2008,
?plaintiff\éerved defendants with a demand for a bill of
i lpartibulars Seeking information about the basis for defendants’

affirmative defenses. 1In a letter, dated July 31, 2008,

qplaintiff’s attorney advised counsel for the defendants that
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fplaintiff would make a discovery motion because of defendants’
failure to respond.

.

PLaintiff contends that the Court should strike

defendants’ Verified Answer because their failure to respond was

VD

wiliful. In the‘alternative, plaintiff seeks an order precluding

i

defendants firom offering any evidence on thelr affirmative
dafenSeé\ 'Defehdants respond by arguing that the delay in
responding was not willful. Defendants attribute their delay, in

!

part, to the long time it took them to obtain a copy of the files

" on the EMRAL which dates back to 1984. Defendants submit their

éiil éf Earticulars as an exhibit to their papers on the motion.

| Defendants correctly argue that plaintiff’s motion
should bé denied. The striking of a pleading and the issuance of
an oréer‘df preclusion are drastic sanctions, which are not
warranted‘uﬁﬁer‘these clrcumstances.

| | Defendants’ cross-motion for summary judgment based on

the six'Yearstétute of limitations in CPLR § 213(1) should be
grantéd,lln’Sciarra v. 531 East 83rd Street Owners Corp., 8
A.D.3d 159 (1°* Dept. 2004), the Appellate Division, First

Department squarely held that “a plenary action to enforce an

.FMRA‘ordervis govaerned by the six-year limitations periocd in CPLR

213{1).”  Th§ statute of limitations began to run, at the latest,
’ i
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upon entry @f my March 11, 1998 order dismissing the Article 78
‘prbcééd;pg. plaintiff did not commence this action until January

17, 2b08,‘almost ten years later.

P%aintiff argues that his claim should not be dismissed
as untimély because defendants deceived and misled plaintiff by

i

not naming him in the Article 78 proceeding. Plaintiff

‘attributes the approximately ten year gap between my denial of
tha poéiﬁiéﬁ ;ﬁd the insﬁant action to the fact that he was not
servedlwith\hotice of entry of my determination.

| .'Hdwever, there was ho obligation to make plaintlff a
partyffé‘ﬁhe Article 78 proceeding against DHCR; nor has
plaiﬁtiff‘shgwn that defendants affirmatively deceived or misled
him in any wéy. Significantly, plaintiff was advised that the
“landlordihadwa right to bring an Article 78 proceeding to
challenge, the Deputy Commissioner’s determination before a
judgment could be entered, and a simple inguiry with the County
Clerk orADHCB would have revealed that the landlocrd had
institﬁted such a proceeding. Plaintiff’s failure to follow the
. status of hié FMRA does not relieve him from the effect of the
applicable statute of limitations. Further, his argument is
premised“on ;he contention that he was not aware of the
| resolutiqﬁvof the Article 78 proceeding. This is belied by his
very own affidavit, in which he states: “I may have called DHCR
\to check‘dnvﬁhat was happening with my FMRA . . . they might have

L
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then"éeqt'me a copy of the Court’s order, but I do not have a
Speéific‘re&ollection of when I called, or whether or not they

ever sent me the decision.” (Affidavit of Fabian Obispo, I 5.)

Accordingly, if hereby is
! bﬁDEﬁED that plaintiff’s motion is denled; and it
furthé: ;s
ORDERED that defendants’ cross-motion for summary

1
|

judgment‘is‘granted and plaintiff’s Amended Complaint is

dismissed; and it further is
‘ORDEBED that the Clerk shall enter judgment accordingly
with costs and disbursements as taxed.

‘\‘ “
March‘/6 , 2009




