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SUPREME COURT O F  THE STATE OF NEW YORK 
COUNTY OF' NEW YORK: IAS PART 11 

P l a i n t i f f ,  
Index No. 102969/05 

- ag a i 11 3 t - 

JNREMY HECKERLING, 250 WEST 15t" STREET 
OWNERS CORP., C.T.A. PLUMBING AND HEATING, 
INC., CARMINE DiMEGLIO and SASHA DURCAN, 

Defendants.  

. .  - a g a i n s t  - I ,  

C . T .  A .  PLUMBING AND HEATING, INC. , 
CARMINE UiMEGLIO and SASHA DURCAN, 

MADDEN, J. : 

The summary judgment motions before the c o u r t ,  motion 

sc!querice riurnbcrs 002 and 0 0 3  , a r e  conso l ida t ed  for d i s p o s i t i o n .  

In t h i s  1-iegligence action, p l a i n t i f f  Al f red0  Vil lanueva 

(Villanueva) seeks recovery for his damaged g l a s s  art c o l l e c t i o n ,  

which was allegedly caused by work performed on t h e  common wall 

of an adjacent apartment i n  the  coopera t ive  co rpora t ion  l o c a t e d  

a t  2 5 0  West 15 Street, New Yor lc ,  N e w  York 1 0 0 1 1  (Building). 

Villanueva has r e s ided  i n  apartment 5 C  of t h e  Building for 

more t h a n  3 0  years (Vil lanueva A f f . ,  7 4 ) .  In December 2 0 0 3 ,  
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defendant Jeremy Heckerling (Heckerling) purchased shares in the 

co-op, and, in October 2004, he began residing in apart:ment 6C of 

the  Building (Heckerling Dep., 7-8). Apartment 6C is a duplex, 

arid the bathroom of apartment GC shares a common wall with the 

living room of aparrment 5C. Villanueva displayed a portion of 

his glass art collection on shelves t h a t  were mounted on the 

common wall. 

In his affidavit, Heckerling s t a t e s  that, on May 26, 2004, 

prior to moving into apartment 6C, he hired defendant Sasha 

Dux-can (Durcan)  to perform renovation work inside his apartment , 

including the demolition of the bathroom. Durcan worked for 

defendants CTA Plumbing and Heating, Inc. (CTA) arid Carmine 

DiMeglio (DiMeglio) (Durcan Dep., at 9, 13, 72-'73). On June 1, 

2004, Durcan sent a memorandum to the residents of t h e  Building 

(Durcan Memo). Because many of the parties' arguments concern 

the Durcari Memo, the substance of t h i s  document i s  reproduced, as 

follows: 

TO : Residence of 250 West 15t'1 Street 
From : Sasha Durcan 
Re : Renovat ion  of Apartment 6C 
Date: June 1, 2004 

Starting on or about June 2, 2004, we will 
begin renovation of Apartment GC, recently 
purchased by Mr. Jeremy Heckerling. The j ob  
should take between 7-10 weeks to complete. 
Demolition may run a week to ten days. We 
will make every effort to keep the common 
areas as clean as possible. The noise may 
last a few days and we will try to work as 
quickly as possible to limit any 
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i neon v e 11 i eric e . 

The management company, Lawrence P r o p e r t i e s ,  
has sugqes ted  t h a t  I take  photos  of common 
walls i n  ad jo in ing  apartmer1t.s f o r  t h e i r  
r e c o r d s .  I w i l l  con tac t  you i n  the  next f e w  
days regard ing  t h i s  ma t t e r .  

Thank you i n  advance for your p a t i e n c e .  I f  
you have any q u e s t i o n s ,  please do not 
h e s i t a t e  t o  con tac t  m e  a t  t h e  above r iumbers .  

Vi l lanucva adrnitted t h a t  he r ece ived  t h e  Durcan M e m o .  I t  i s  

undisputed  t h a t  photos  were never taken of the common walls i n  . 

a d j o i n i n g  apartments  

The demol i t ion  work took place on June 3 ,  2004. A t  her- 

deposit1o11, Durcan conceded t h a t  she  superv ised  the work 

performed a t  ,ipartmerlt 6C, that shc and her workers chose t h e  

tool,s  to use CII~ t h e  work i n s i d e  t h e  apar tment ,  a r i d  t h a t  

Hcckerl ing had no input  concerning t h e  process  of t he  workers whg 

pcrformed t h e  work (Durcan Dep. ,  at 86). 

The amended coinplaint a l l e g e s  t h a t  defendants  were n e g l i g e n t  

in performing the renovation work. 

amended complaint , asserting af f i rmat , ive  de fenses .  The 

Heckerling answered t h e  

c o o p e r a t i v e ,  defendant  2 5 0  West 15th  S t r e e t  Owners Corp. ( 2 5 0  W15 

St), a l s o  answered t h e  complaint ,  a s s e r t i n g  a f f i r m a t i v e  de fenses  

and t h r e e  c r o s s  cl.aims f o r  i ndemni f i ca t ion ,  Hecker-lirlg commenced 

a t h i r d - p a r t y  action a g a i n s t  C T A ,  DiMeglio and Dur-can, seeking 

c 'onimoI1-  law indeinnif i c a t  i o n .  C'I 'A, DiMeglio arid Durcan answer-ed 

t h e  t h i r d - p a r t > y  complaint , a s s e r t i n g  af f i r rnat ive defenses .  
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Heckerlir-ig now moves ( i n  motion sequence number 0 0 2 )  f o r  

sumrnary judgment d ismiss ing  all claims against him, and f o r  c o s t s  

arid a rcorneys’  f e e s .  2 5 0  W15 S t  moves (in motion sequence number 

0 0 3 )  f o r  summary judgment d ismiss ing  t h e  complaint and all c r o s s  

c l a ims ;  o r ,  a l t e r n a t i v e l y ,  g r a n t i n g  summary judgment against CTA, 

DiMeglio and Durcan, based upon common-law indemni f i ca t ion .  

T o  t h e  extent t h a t  additional f a c t s  a r e  necessary t o  t h e  

r e s o l u t i o n  of these motions,  those f a c t s  a r e  stated i n  t h e  

d i s c u s s i o n  below. 

Discuss ion  

I Hecker l inq’s  Summary Judqmerit Motion ( 0 0 2 )  

Heckerling argues t h a t  t h e  claims a g a i n s t  him should be 

d ismissed ,  because lie had nothing t o  do with t h e  i n c i d e n t  t h a t  

caused t h e  damage t o  Villanueva‘s p r o p e r t y ,  and because he cariinot 

be he ld  liable f o r  t h e  a c t s  of t h e  independent c o n t r a c t o r  h i r e d  

to perform t h e  work. Vil lanueva counters  that Heckerling, a3 the  

owner of apartment 6C, had a non-delegable duty t o  maintain h i s  

premises  i n  a reasonably s a f e  cond i t ion  and p r o t e c t  V i l l anucva ’ s  

property from damage caused by the renovat ion  work. 

“ [ A I S  a general r u l e ,  an employer i s  not  l i a b l e  f o r  t h e  

negl igence  of independent c o n t r a c t o r s  he ha3 h i r ed”  (Roter  v 

Wexler,  195 AD2d 3 2 3 ,  3 2 4  [l“‘- Dept 19331). However, except ions  

e x i s t  “where Lhc employer i n t - e r f e r e s  w i  t k i  and assumes c o n t r o l  

ove r  the work” (Fisrhe-r v Battery B l d g .  Maintenance Co., 135 AD2d 
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3 7 8 ,  379 [le”- Dept 19871) , where the  proprietary lessee of a 

cooperative corporation “is under a duty to keep premises safe” 

f o r  o t h e r  tenants, and where the employer “has a assumed a 

specific duty by contract” (Rosenberg v Equitable L i f e  Assur 

S o c y .  of U . S .  , 79 N Y 2 d  6 6 3 ,  668  [1992] ) . 

As discussed above, Durcan testified t h a k  she supervised the 

work performed at apartment GC, that she and her workers chose 

the tools to use on the work inside the apartment, and that 

Heckerling had no input concerning the process of the workers who 

pcrformed the work (Durcan  Dep., at 8 6 ) .  She also testified that 

she was licensed by the New York City Department of Consumer 

Affairs j u s t  before starting t h e  renovation work in Heckerling’s 

apartment. 

Durcan’s testimony is consistent with Heckerling‘s affidavit 

a r i d  deposition testimony, stating that he never managed, 

controlled, supervised, oversaw, or in any way participated in 

the  renovation w o r k ;  that he was not present w h e n  the incident 

occurred on June 3, 2004; and that, on the day of t h e  incident, 

he had not yet moved into the Building. Heckerling‘s a€fidavit 

states t h a t  he had no knowledge t h a t  Villanueva’s glass art 

collection was displayed on shelves on t he  other side of the 

The court notes that, in support of h i s  motion, 
Hecker- l ing  also submits a copy of a “Home Improvement Agreement” 
between CTA arid Heckerling. That agreement contains signature 
lines f o r  Heckerling, DiMeglio and Durcan, but it is r i o t  signed 
by any of t hese  parties. 

- 5 -  
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common wall. These facts make a prima facie showing in support 

of Heckerling’ 3 motion f o r  summary judgment dismissal (see 

Fischcr-, 135 AD2d a t  3’79-80 [granting summary judgment. dismissal 

to landowner,  where landowner had no notice of dangerous 

condition, “did not direct, supervise or coiit.rol [the independent 

contractor’s] work and . . . a . . . supe rv i so ry  employee [of the 

contractor] had responsibility for inspecting the completed 

work“]; see also Mosher v St. Joseph’s V i l l a ,  184 A D 2 d  1000, 1001 

[ 4 t h  Dept 19921 [affirming summary judgment dismissal of 

negligence claim against landowner where the record demonstrated 

that the landowner “neither exercised supervision or control over 

t h e  work nor had a c t u a l  or constructive knowledge of a dangerous 

condition on t h e  site”). 

Villanueva’ s opposition relies primarily upon the Durcari 

Memo, a rguing  that the testimony of Durcan and Heckerling 

conflict as to whether Heckerling insisted that2 Durcan “not put [ I  

anything substantive i n t o  the memo that could be disconcerting, 

constitut[ing] a breach of his duty to those neighbors” 

(Villanueva Opp. Mem. of Law, at 8). Specifically, Durcan 

testified that she wrote the Durcari Memo and distributed it to 

the t enants  of the Building (Durcan Dep., at 15-16). She 

testified that the memo was reviewed by DiMeglio and Tarnmy 

Carney, a representative of the Building’s managing agent, prior 

to Durcan handing it out (id. at 16). Durcan test.ified as 

-6- 
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fo l lows :  

Q .  D i d  e i t h e r  M r .  DiMeglio o r  Ms. Carney 
have any i n p u t  i n t o  the [Durcan Memo] - -  

A .  Almost e n t i r e l y .  

Q .  Okay. What i n p u t  d i d  they  have? 

A .  . . .  one suggested t h a t  1 t ake  photos of 
t h e  ad jo in ing  w a l l s ,  um, and [DiMeglio] 
i n i t i a t e d  t h e ,  uh ,  t h e  letter saying 
khat, you know, t h i s  i s  a g r e a t  i d e a ,  I 
should  do t h a t .  I checked w i t h  Ms. 
Carney t o  see  what o t h e r  t h i n g s  they 
wanted t o  add. I reviewed it on the  
phone with both of them and t hey  agreed 
that this was c o r r e c t .  I was going to 
go . . . door to door, uh, kiiocking on 
each - w e l l ,  I d i d  hand t h i s  o u t  t o  hand 
t o  people ,  but M r .  Heckerling didn’t 
want me t o ,  urn, s t a r t l e  o r  a l i e n a t e  any 
of h i s  ne ighbors ,  a s  he had not  moved 
i n t o  t h e  b u i l d i n g  and didn’t want t o  g e t  
o f f  on to  t h e  wrong f o o t .  

Q .  D i d  M r .  Heckerl ing ask you not  t o  
distribute t h a t ?  

A. I - i t  wasn’t  up t o  h i m .  T h i s  was my 
c h o i c e .  

Q .  I understand t h a t ,  b u t  d i d  he - 

A .  H e  was ve ry  c l e a r  t h a t  he wanted a fine 
l i n e  o€ not s t a r t l i n g  anyone o r  
upsetting anyone, arid, um, arid b u t ,  you 
know, c l a r i f y i n g  that:  t h i s  work would be 
done 

(id. at. 16-1.7). Durcan a l s o  t e s t i f i e d  t h a t  s h e  remembered 

discussing with Heckerl iny:  

t h a t  he d i d  not want - he wanted t o  make a 
f i n e  l i n e .  He d i d  not  want t o ,  i n  any way, 
s c a r e  people about the renovat ion or he 
d i d n ’ t  want t o  make a bad impression because 

-7- 
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he was moving into the building, completely 
understandably, and he was very concerned 
that if I put too much in or if I went bang, 
you know, knocking  door to door, requesting 
to come in, that this  might, urn, make people 
uncomfortable or n o t  set a good, um first 
impression of him. So, I was aware t h a t  he 
was concerned about limiting everything. 

Q. Okay. But do you have a specific 
recollection of a specific instruction 
or item that y o u  wanted to i nc lude  in 
the memo arid you were told riot to 
i n c l u d e  it , by anybody? 

A. By anybody? I’m sure I put a lot of 
things out there, and then this was t h e  
edited version. 

Q. Do you remember what some of those 
things that you put out there that did 
not make it into this m e m o  were? 

A.  Based on my conversations with Monica, 
[Heckerliny], [DiMeglio] , Tammy 
[Carney] , I f e l t  w e  h a d  covered a s  many 
issues as p o s s i b l e ,  and  I w a s  - it w a s  
c l e a r  from everyone w h a t  s h o u l d  be i n  
that letter, whether it w a s  u p  t o  m e  o r  
not 

(id. at 4 3  [emphasis added]). When asked whether he had any 

input into t h e  contents of the Durcan Memo, Heckerling testified: 

“I don’t think so. It’s possible. I don’t think so.” 

(Heckerling Dep., at 15). Heckerling also testified that he did 

riot recall whether he had seen t h e  memo before it was distributed 

by Durcan ( i d . ) .  

According to Villanueva, the testimony of Durcan and 

Heckerling conflicts, thereby raising a question of fact that 

requires denial of Heckerliny’s summary judgment motion. 
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However-, Durcan’ 3 tes t imony makes clear- t h a t  she believed t h a t  

the i n d i v i d u a l s  involved had covered a s  many i s s u e s  a s  p o s s i b l e  

i n  t h e  Durcan Memo, and she could not recall any i tem t-hat she 

wanted t o  i n c l u d e  i n  t h e  Durcan Memo but  d i d  n o t ,  o r  any  i tem 

t h a t  Heckerl ing prevented her- from inc lud ing  i n  the niemo. Duscan 

also t . e s t i€ i e r l  t h a t  the d i s t r i b u t i o n  of the memo was her  choice 

and no t  something t h a t  Hecker-ling liad any control over--. 

Furt.hermore, Durcan t e s t i f i e d  t h a t  the memo w a s  “ [a] 

c o u r t e s y  t o  t e l l  . . . neighbors  t h a t  we would be doing” t h e  

renovation work (Durcan Dep. , a t  40) , Durcarl t e s t i f l e d :  “ I  

s t a t e d  e x a c t l y  what I w a s  t o l d  in the m e m o  by Carney arid 

[DiMeglio] . That: also w a s  reviewed by, I b e l i e v e  [Heckerlinyl . 

I told h i m  w h a t  I w o u l d  be putting in and he approved that” 

(Durcan D e p .  , a t  4 1  [emphasis added] ) . Durcan‘a tes t imony then  

r e i t e r a t e d  t h a t  she went door-to-door i n  t h e  Building t o  

d i s t r i b u t e  the Durcan Memo p r i o r  t o  beginning the renovat ion  

work, t he reby  d i s r e g a r d i n g  any purpor ted  concerns of Hecker l ing ,  

arid Heckerling d i d  not s t o p  her from doing so (id. a t  89). 

In shorr , none of t h e  evidence sugges t s  that “Heckcrliny 

insist :ed t h a t  t h e  memo be d e l i b e r a t e l y  vague so a s  t o  not a rouse  

t e n s i o n  i n  [ t h e  Bui ld ing]  he had y e t  t o  occupy” (Vil lanueva Opp. 

M e m .  of Law, a t  11) . S i g n i f i c a n t l y ,  no th ing  conta ined  i n  t h e  

tes t imony suggests t h a t  Heckerling e x e r c i s e d  any c o n t r o l  over ,  o r  

i n  any w a y  a l t e r e d ,  t h e  con ten t s  or d i s t r i b u t i o n  of the Durcarl 

-9- 
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Memo, or prevented the inclusion of any item that Durcari or 

anyone else wanted to include in the memo. Therefore, r-ieither 

the  Durcan M e m o ,  nor t h e  testimony of Durcan arid Heckerling, 

rebuts Heckerling‘s prima facie showing. 

Villanueva cites 532 M a d i s o n  A v e .  Gourme t  F o o d s ’  v F i n l a n d i a  

C t r .  ( 3 6  N Y 2 d  280 [%001]) and G a y d e n  v C i t y  of Rochester (148 

A D 2 d  975 [2d Dept. 19891) in support of h i s  argument t h a t  

Heckerliiig had a non-delegable duty to prevent injury or damage 

to his neighbor‘s property. In 532 M a d i s o n  Ave.  G o u r m e t  F o o d s ,  

the Court stat-ed that “[a] landowner who engages in activities 

that may cause i n j u r y  to persons on ad jo in ing  premises surely 

owes those persons a duty to take reasonable precautions to avoid 

injuring t h e m ”  (96 NY2d at 290). However, in 532 Madison Ave. 

Gourmet F o o d s ,  the plaintiffs sued for economic losses sustained 

due to store closings, which were caused by a building collapse 

during a construction project. The Court dismissed the 

plaintiffs’ negligerice c la ims ,  holding that the claims were based 

on economic loss alone, and fell beyond t h e  scope of t h e  duty 

owed by Lhe defendan t s .  In essence, this case illustrates an 

example of t.he Court limiting a duty  owed to tncmbers of the 

genera l  public, particularly in cases that would result in a 

landowner‘s limitless exposure if it “owe [d] a d u t y  to protect an 

entire ur-ban neighborhood against purely economic losses” 

Accordingly, 532 Madison A v e .  Gourmet F o o d s  is distinguishable on 

(id. ) - 

-10- 
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the l a w  and on i t s  f a c t s .  

Gayden i s  a wrongful dea th  a c t i o n  irivolving a seven-year -o ld  

boy who drowned when he f e l l  i n t o  Brown‘s Race, a concre te  

waterway s i t u a t e d  i n  the defendant C i t y  of Rochester- t h a t  car-ries 

water  from the Genesee River  t o  a h y d r o e l e c t r i c  power p l a n t  

opei-at-ed by t h e  defendant Rochester Gas & E l e c t r i c  Corporat ion 

(HGE). T h e  decedent gained access  t o  t h e  w a l l  a long Brown’s Race 

by walking through a hole  i n  a wrought-iron fence s i t u a t e d  on 

property owned by t h e  defendant Consolidated Rai l  Corporat ion 

(Conra i l )  . The defendants  moved s e p a r a t e l y  for summary judgment 

dismissal. The Second Department: a f f i rmed Spec ia l  Term’ 3 d e n i a l  

of the rriotioils of Contr-ail and R G E ,  holding t h a t  “Coni-ail owed a 

du ty  t o  exercise reasonable  c a r e  in t h e  maintenance of i t s  

proper-t.y t.o prevent  fo re seeab le  i n j u r y  t h a t  might occur  on t h e  

ad jo in ing  p r o p e r t y , ”  and t h a t ,  “ [ a l s  t h e  p a r t y  i n  c o n t r o l  of use 

arid maintenance of Brown’s Race, RGE had a s i m i l a r  duty t o  

e x e r c i s e  reasonable  c a r e  t o  those  persons who ventured onto  i t s  

p r o j e c t  a r e a “  ( G a y d e n ,  1 4 8  AD2d a t  9 7 5 ) .  However, t h e  Court 

a f f i rmed summary judgment d i smis sa l  as t o  t h e  C i t y  of Rochester ,  

i n  p a r t ,  because “RGE had exc lus ive  c o n t r o l  over  t h e  operation, 

use  and rriaintcnance of Brown’s Race” ( i d .  a t  9 7 6 ) .  

Here, t h e r e  i s  no i n d i c a t i o n  t h a t  I Iecker l ing  knew of any 

unreasonably dangerous condit-ion on h i s  p rope r ry ,  f a i l e d  Lo 

maintain h i s  p rope r ty ,  o r  f a i l e d  t o  preverlt injury t o  neighboring 
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property by doing o r  not  doing anything i n  p a r t i c u l a r .  

S i g n i f i c a n t l y ,  t h c  evidence before  the c o u r t  makes clear that- t h e  

Duroaii Memo arid t h e  renovat ion  work were riot c o n t r o l l e d  by 

H c c k e r l i n g .  A s  d i scussed  above, Durcan t e s t i f i e d  that. she 

superv ised  t h e  work  performed a t  apartment 6C, that she and h e r  

workers chose the t oo l s  t o  use on the  work i n s i d e  t h e  apartment ,  

arid t h a t  Heckerling had no input  concerning the  process  of t he  

workers w h o  performcd t h e  work. Beckerl ing never managed, 

c o n t r o l l e d ,  supe rv i sed ,  oversaw, o r  i n  any way p a r t i c i p a t e d  i n  

t h e  reriovatiori work; he w a s  not. p re sen t  when thc? inc iden t  

occur red  on J u n e  3 ,  2 0 0 4 ;  and on t he  day of t h e  i n c i d e n t ,  he had 

not  ye t  inoved i n t o  t h e  Building. Therefore ,  Gaydcn does not: 

r ebu t  Weckerl ing 's  prima f a c i e  showing, and Villanueva f a i l s  t o  

rebut  Hecke r l ing ' s  showing t h a t  t h e  gene ra l  r u l e  a p p l i e s  and he 

should not  be h e l d  "liable f o r  t h e  negl igence of independent 

c o n t r a c t o r s  lie has h i r ed"  (Roter, 1 9 5  A D 2 d  a t  3 2 4 ) .  

2 5 0  W15 St a l s o  opposes Heckerling's motion, arguiny t h a t  

Heckerliny agreed t o  2 5 0  W 1 5  S t ' s  cond i t ion  t h a t  e l e c t r i c  and a i r  

hmnier-s would riot be used i n  his renovat ion  work, arid t h a t  a 

que:;ti.on of f a c t  e x i s t s  a s  t o  whether t h e  demoli t ion work i n  

Hecke r l ing ' s  bathroom involved t h e  use of a jackhammer o r  a 

pneumatic hammer. T h i s  argument i s  based upon a document s igned 

by Heckerl iny,  and Vi l lanueva '  s tes t imony.  The document, dat.cd 

March 2 9 ,  2004, stated t .hat t h e r e  would be "no objection t o  
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[Heckerl ingl  proceeding with [his proposed a l t e r a t  ions J provided 

that [he] comply with t h e  following: . . . 1 6 .  The use of 

e lecytr ical  or a i r  hanmer i,s not permi t ted  due t o  t.he noise f a c t o r  

un lc s s  special permission is granted” (Frank Aff., E x .  C) . 

Vil lanueva  t e s t i f i e d ,  “[tlhe workers t o l d  me that they had used a 

jackhammer t o  dislodge t h e  t i l e ’ ,  (Vil lanueva Dep., at: 9 1 ) .  

However, Durcari t e s t i f  led t h a r  no jaclcliammer or- pneumatic 

hammer was used, but r a t -he r ,  t h a t  t h e  workers used a ceramic 

c i r c u l a r  s a w ,  a “Sawzall,” and crowbars, and t h a t  there were no 

other power tools used on t h e  s i t e  (Durcan Dep., a t  27). In 

f a c t /  Durcan t e s t i f i e d ,  “[wle don’t own a j a c k h a m m e r , ”  and s t a t e d  

t l ia t  \ \  [a] jackharmer weighs about 4 5  pounds. I t ‘ s  for work down 

below. ‘1’0 lift it up . . .  to do a w a l l  i s  ridiculous” ( i d .  a t  

9 2 ) .  Mor-eover, Vil lanueva d i d  not i d e n t i € y  which worker t o l d  h i m  

tliat. a jackhammer had been used, and when he w a s  asked how inany 

01 the workers t o l d  him t h a t  t h e y  had used a jackharrirrier, he 

responded t h a t ,  ‘’ [a] t t h e  time everybody w a s  t a l k i n g  a t  the same 

time“ (id.) . 

Furthermore,  Heckerling t e s t i f i e d  t h a t  he w a s  not a w a r e  t h a t  

a jackhammer w o u l d  be used,  and t h a t  he was not  informed by 

Durcan or DiMeglio about the use of a jackhammer. Thus, 

Heckerling n e i t h e r  knew, n o r  had reason t o  know, of the use of a 

jackhammer i n  h i s  apar tment .  Moreover, the con t r ac tua l  pr-ovis ion 

upon which 2 5 0  W15 St r e l i e s  does not  impose any affir-rnative duty  
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011 Heckerl ing t o  monitor his apart.ment for the u s e  of 

jackhammers, but merely s t a t e s  t h a t  \' [t l  he u s e  of e l e c t r i c a l  o r  

air hammer i s  not permi t ted  due t o  the noise  f a c t o r  u n l e s s  

s p e c i a l  permission i s  granted"  (Frank A€f. , E x .  C) . 

Significantly, the agreement a t  issue was between Heckerling 

and 2 5 0  W15 S t  ( t h e  co-op) I not between IIeckerling and 

Vi l lanueva .  The agreement does no t  provide that Villanueva i s  a 

t h i r d - p a r t y  b e n e f i c i a r y  t o  this agreement. "A t h i r d  party 

seek ing  t o  recover  on a contract must e s t a b l i s h  t h a t  ;i b inding 

cont.raot. exi  st2s between o t h e r  p a r t i e s ;  tha t  this contr-act  w a s  

iritended f o r  his b e n e f i t ;  and t h a t  the  b e n e f i t  t o  him was d i r e c t  

r a t h e r  t han  i n c i d e n t a l "  ( I n t e r n a t i o n a l e  Neder landen  (U. S .  ) 

C'apitt i l  Corp. v B a n k e r s  Trust Co., 261 AD2d 117, 123 [ V t  Dept 

19991 ; sce a l s o  Williams v Progressive N o r t h e a s t e r m  Ir i s .  Co. , 41 

A D 3 d  1244, 1245 [4'" Dept 20071 ["it i s  w e l l  s e t t l e d  t h a t  ' [a] 

t h i r d  p a r t y  i s  enritled only t o  those r i g h t s  which the or i , g ina l  

parties t o  t h e  c o n t r a c t  intended the t h i r d  p a r t y  t o  have"'] 

[citation o m i t t e d ] ) .  

Here, t h e  purpose of t h e  c o n t r a c t u a l  prohib i t . ion  or1 t h e  use 

of electrical and air hammers was "due t o  the noise f a c t o r "  

(Frank AEf. , Ex. C, 11 1 6 )  , n o t  p rope r ty  damage. T h u s ,  allowing 

V i l l a r i u e v a ' s  p rope r ty  damage claims t o  proceed based upon t h i s  

contractual language would c r e a t e  an i n c i d e n t a l  b e n e f i t  t o  

Vrillanueva, not a d i r e c t  b e n e f i t  based upon t.he co r i t r accua l  
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language. For t h e  foregoing reasons,  250 W15 St's argument fails 

to r e b u t  Heckerling's prima f a c i e  showing that he is e n t i t l e d  to 

dismissal of Villanueva's claims. 

250 W15 St also argues t h a t  its cross claims based upon 

contractual indemnification against Heckerl ing should not be 

disni issed,  because he contractually agreed t o  indemnify 2 5 0  W15 

S t  €01- clamage:,; arising out of the work, arid t-hat this agreemcnt 

applies to a l l  ciairns for i n j u r y  to property r e s u l t i . n g  from (Ihe 

work. 250 W15 St argues t h a t  Heckerling's motion does not 

explain why the indemnification cross claim should be dismissed, 

arid that he does not address the issue of c o n t r a c t u a l  

indernnif icat.ion in his motion. 

" [ I l n  a motion for summary judgment, the moving p a r t y  has 

t h e  burden of setting forth evidentiary facts to establish his 

cause sufficiently to entitle him to judgment as a matter of law; 

anything less requires a denial of t h e  motion even where the 

opposing papers are i r i s u f  € i c i e n t "  (Coley v Midiel in  T i y e  Corp .  , 

99 AD2d 7 9 5 ,  795-36 [2d Dept 19841). 

Here, Heckerling's notice of motion seeks summary judgment 

dismissal "on all claims a g a i n s t  him . . .  . " However, 

Heckerling' s initial moving papers  contain neither a 1-eyuest for 

dismissal of the indemnification cross claims, nor any legal 

argument in support of dismissal of these claims. Thus, here,  

Heckerling fails to make a prima facie showing. 
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Moreover, whi.1.e t h e  issue of indemnification is raised in 

the opposition papers  of 250 W15 St, presumably, this argument is 

raised by 250 W15 St in an effort to preserve its rights 

concerning these claims , because Heckerling’ s initial moving 

papers were si lent with respect to indemnification. Hcckerling’ :; 

legal ar-gurneriI: in support of dismissing tlie iridemni fic-aLion 

cl-aimu iz raived for the first time in his reply b r i e f ,  and, as a 

result, 250 W15 St has not had an opportunity to respond to this  

argument, Therefore, in addition to Heckerliny’s failure to rriake 

a prima facie showing, his request for dismissal of the 

iridemi-iification claims is denied because \\ [t] he consideration of 

arguments advanced at a time when the opposing party has no 

opportunity to respond is a procedure that this C o u r t  condemned” 

( S c h u l t z  v 400 Coop. Corp . ,  2 9 2  AD2d 16, 21 [ IHt  Dept 20021; see 

also Leeds v Lenox H i l l  Hosp., 6 AD3d 2 3 2  [lHL Dept 200113). In 

ariy event, Heckling’s arguments t h a t  he cannot be required to 

iridcmnify 250 W15 St f o r  its own negligence and t h a t  any 

agreement to do so would be void under General Obligations Law 

§ 5-.322.1(1) is unavailing s ince  it is premature to determine t h e  

nature and e x t e n t  of 250 W15 St’s liability. For t h e  fo rego ing  

reasons,  Heckerling’s motion for s u m m a r y  judgment dismissal of 

the cross clairns aga ins t  him is denied. 

Heckerlir-ig a l s o  requests costs and attorneys‘ fees a f t e r  May 

15, 2008, under  22 NYCRR § 130-1.1. While Heckerliny ultimately 
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pi,-evailed on his motion f o r  summary judgment dismissal. of the 

amended c!ompI.dint , Beckerling fails to demonstrate that 

Villanueva’ s conduc t  was frivolous w i . t h i n  t h e  meaning of 22 NYCHK 

§ 130-1.1. Therefore, Heckerling’a request for c o s t s  and 

a t t o r n e y s ‘  fees is denied. 

--- 250 W1S S t . ’ s  Summary Judqment Motion (003) 

250 W15 S t  argues thar it is entitled to surnrriary judgment 

dismissal, because it did not  cause or create the condition t h a t  

led to the accident. CTA, DiMeglio and Durcan counter that 250 

W15 St‘s argutnent ignores an independent basis for negligence, 

hased upoil it.:? failure t o  sufficiently warn V i l l a r i u e v a  t h a t  

v i b r a t i o n s  caused by the  demolition work  could damage his glass 

collection, arid that he should t a k e  measures to safeguard his 

property. Villanueva counters that the co-op had a duty t o  

adequately warn him of impending demolition work in Heckerliny’s 

apartment but failed to safeguard Villanueva’s premises as 

1-equired by tlie propriety lease and t h e  renovation agr-eements. 

A negligence claim is subject to summary judgment dismissal 

where a “defendant did riot cause or create the allegedly 

dangerous condition” that led to t h e  accident ( G a f n e r  v C h e l s e a  

Piers, L.P., 27 AD3d 3 5 3 ,  354 [le‘ Dept 20061) , or where the 

defendan t .  w a s  not. responsible for directing, controlling or 

supervising the performance of a contractor’s work at t h e  job 

s i t e  ( C a r - t y  v P o r t  A u t h .  of NY and  NJ, 32 AD3d 732 [lo‘ Dept 
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20061 ; sce a l s o  B r o w n  v N e w  Y o r k  C i t y  E c o n o m i c  D e v .  C o r p . ,  2 3 4  

AD2d 3 3 ,  3 3  [I“ D e p t  19961 [“common l a w  negl igence claims must  

be d ismissed  i n  the absence of proof of t h e  owner’s a c t u a l  

control” J ) , 

Here, t h e  d e p o s i t i o n  testimony demonstrates t h a t  CTA,  

DiMcglio and Durcan were h i r e d  t o  renovate  Hecker l ing’s  

apartment , 

D e p .  , at 9 - 1 0 ,  3 4 ;  Durcan Dep.,  a t  8 - 9 ,  1 3 ,  7 2 - 7 3 ) .  13urcan 

tcstif ied t h a t  she superv ised  the renovat ion work i n  Heokerling’ s 

apartment , and that she and h e r  workers chose t-lie t o o l s  t h a t  

would be used for i nd iv idua l  p r o j e c t s  within his apartment 

( U u r c a n  Uep., a t  8 6 ) .  

tlie superiri tenderlt  a t  2 5 0  W 1 5  S t  for 3 1  y e a r s ,  

riot r e s p o n s i b l e  f o r  r e p a i r s  i n  the  apartments, o r  for overseeing 

any  r e p a i r s  o r  renovations of the i nd iv idua l  apartments i n  t he  

Building (Eduardo Cast ro  Dep., 8 - 1 1 )  . This evridence demonstrates 

t h a t  no one from 2 5 0  W15 St performed the demoli t ion work  i n  

I i ~ c k e r l i n y ’ s  apar tment ,  and t h a t  2 5 0  W15 S t  d i d  not  d i r e c t ,  

s l ipervise  or cont l rol  t h e  a c t u a l  renovation work t h a t  caused t h e  

diiniage t o  V i  1 lanueva s p r o p e r t y .  

ir icludiny the  demolition of h i s  bathroom (Heckerl ing 

Eduardo Castro t e s t i f i e d  t h a t  h e  has been 

and t h a t  he w a s  

However, Ddrcan t e s t i f i e d  t h a t ,  prior- t o  cummericing any 

r enova t ion  work, she “had an  hour meeting w i t h  t he  supe r ,  who i s  

ncirned Monica” (Durcan Dep.,  a t  1 8 )  . Monica is another  name used 

by E l v i r a  Cas t ro ,  t h e  wife of Eduardo Castro ( E l v i r a  Castro D e p . ,  
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a t  3 1 )  , Durcan t e s t i f i e d  t h a t  Eduardo arid E1.vii-a Cast-ro “had 

supe r ’d  f o r ,  1 b e l i e v e  2 0  years,” and t h a t  she ‘\reviewed every 

d e t a i l  o€ t h e  process  with Monica, w h i l e  standi.ng i n  aparkmcnt  

6C” ( D u r c a r l  Dep. , a t  1 8 )  . Durcaii testified: 

And most impor tan t ly ,  I asked he r  was t h e r e  
any ex tenuat ing  circumstances of adjoining 
apartments  . . . she s a i d ,  no,  t h e r e  was no 
problems with any of the  ad jo in ing  
apartments .  I came t o  f i n d  out  l a t e r ,  
through Monica, t h a t  she had known about. M r .  
Villanueva being t h e r e  f o r  2 5  yea r s  w i t h  t h a t  
much glass, but was a f r a i d  t o  t e l l  me because 
i t  w a s  against, urn, co-op board p o l i c y  t o  
have a business run out of your res idence  arid 
she w a s  - and everybody was aware of i t  

( . i d . ) .  D u r c a n  stated t h a t  E l v i r a  Cas t ro  ”had been a super for 

many, many years, knew, and of course we found out. M r .  Villanuevii 

was a l s o  a t enan t  f o r  many, many y e a r s .  So, she was, in my 

e s t i m a t e ,  a r e p r e s e n t a t i v e  of t h e  co-op, of t.he bui ldj .ny,  and I 

w a s  told t h e r e ‘ s  no problem” (id. at 41-42). Durcan also 

t e s t i f i e d  t h a t ,  “ t h e  next day a f t e r  t h e  i n c i d e n t , ’ ’  she “had come 

t o  learn, f r o m  Monica, t h a t  t h e r e  - i n  all t h e  apar tments  w a s  a 

buffer wall, and she wanted t o  l e t  me know that y e a r s  aiid year-s 

ago t h i s  buffer w a l l  had been taken out  so t h a t  MI-. Villanueva 

could put  i n  a curio cabinet‘’  (id. a t  3 1 ,  69). 

whether,  “in May o r  J u n e  2 0 0 4 ,  [she]  had any conversa t ions  w i t h  

anybody abou t  renovat ion  t o  apartment 6C” ( E l v i r a  Cast.1-o Dep. , at. 

3 3 ) .  Thcrefore ,  t h e  c o n f l i c t i n g  testimony of llurcan and E l v i x r a  
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Castro raises ques t ions  of f a c t  t h a t  p rec lude  sumrriary judgtnerit. 

S p e c i f i c a l l y ,  t h i s  testimony r a i s e s  q u e s t i o n s  as t o  whether- 

E l v i r a  Castro, and,  i n  t u r n ,  2 5 0  W 1 5  S t ,  lcnew of Vil la i iueva’s  

g l a s s  a r t  c o l l e c t i o n  and t h a t  a buffer- w a l l  d i r e c t l y  opposite t h +  

batl-iroom had been removed so  that Villanueva could install a 

c u r i o  c a b i n e t  t o  e x h i b i t  h i s  c o l l e c t i o n ,  and w h e t l h e r  these f3ct .s  

w e r e  concea led  w h i l e  E l v i r a  Castro af f i n n a t i v e l y  i n d i c a t e d  tliat 

she knew of r i c  p o t e n t i a l  problems. 1x1 other words,  a j u r y  c n u l d  

firid t h a t ,  had t h i s  informarion been d i s c l o s e d ,  2 5 0  W 1 5  SL could  

have t a k e n  s t e p s  t o  ensure  t h a t  Vil lanueva understood t h e  nature 

of t h e  r i s k  t o  h i s  g l a s s  art c o l l e c t i o n  arid safeguarded i t .  

2 5 0  W 1 5  S t  a l s o  a rgues  tshat, a t  t h e  t i m e  of t h e  incident . ,  

El.vira Castro was not  an  employee, and t h a t  Eduardo Cas t ro  w a s  

the  s u p e r i n t e n d e n t .  According t o  2 5 0  W15 St, E l v i r a  C a s t r o  w a s  

hj.red subsequent t o  t h e  i n j u r y  t o  Vi l l anueva ‘ s  p rope r ty .  Both 

Elvira and Ediiardo Castro t e s t i f i e d  t .hat  she was not an  employee 

of the B u i l d i r i g  a t  t h e  t i m e  of t h e  i n c i d e n t  ( E l v i r a  Castru Dep., 

a t  1 4 - 1 5 ,  1 7 ;  Eduardo Cast-ro Dep. , a t  5 3 ,  5 6 ) .  However, Dur‘c:ari’r; 

tes t imony of her d i scuss ions  with Elvira C a s L r o ,  toget-her with 

t.he corif l i c t i n g  tes t imony t h a t  E l v i r a  Castro was not: employed by 

2 5 0  W15 S t  a t  t h e  t i m e  of t h e  i n c i d e n t ,  c r e a t e s  a ques t ion  of 

f a c t  as t o  whether Elvira Cast ro  was an employee of 2 5 0  W15 St, 

or h e l d  herself out  a s  a co-super w i t h  Eduardo Castro, at t h e  

t ime of t h e  i n c i d e n t ,  thereby  prec luding  summary judgment 
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250 W15 St a l s o  secks d ismissa l  of the  indemnification cross 

claim:; asserted against it - However, " [c] ommon-law 

indemnification is predicated on 'vicarious liability w i r h o u t .  

actual fault,' which necessitates t h a t  'a party who h a s  i t s c l t  

a c t u a l l y  participated to some degree in the  wrongdoing cannot  

receive the benefit: of the d o c t r i n e ' , '  (Edye Mgt. Consulting, Inc. 

v B l a n k ,  25 AD3d 364, 367 [l'3t Dept 2 0 0 6 1 ) .  Here, because it is 

possible. that 250 W15 St may be found responsible to some degree 

for the damage to Villanueva's property, 250 W15 St is not 

entitled to suminary judgment dismissa l  of the  common-law 

iridemnif ication cross claims. 

Accordingly, it is hereby 

ORDERED that defendant  Jeremy Heckerling' s motion f o r  

summary judgment (motion sequence number 002) is granted to t.he 

extent .  t h a t  the amended complaint is hereby severcd arid disrnissci:l 

as against defendant Jeremy Heckerling, arid the motion is 

otherwise denied; and it is further 

ORDERED that defendant 250 West 15t t '  Streer. Owners corp.'s 

motion for summary judgment (motion sequence number 0 0 3 )  is 

denied; and it, is f u r t h e r  

0RDE:KED that the remainder of the acLion s h a l l  cor iLinue,  
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