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111 this Article 78 proceeding, Petitioncr Joseph Davids (“Pctitioner”) seeks a11 order and 

judgmcnt (i) annulling the dctcrinination of Rcspondents City of Ncw York, Police 

Co~~~miss ione r  of tlie Ncw York City Police Department Hon. Raymond W. Kelly, and the 

Police Departnlcnt o f l l ~ e  City o r  New York (together “Respondents”) dciiioting liiiii fro111 the 

rank of captain to lhc rank of licutenant as arbitrary and capricious, i n  bad faith, d in violation 

o f  its own procedures, and (ii) rcinstatillg Pelitioncr to the rank of captain, with back pay and 

Imiefits. Rcspondents oppose the petition, which the Courl denics for the rewons discusscd 

hclow. 

Backrirollnd 

The New York C‘ily Police Departnmit (“NYPD”) hired Petitioner as a police oi-ficcr on 

July 25, 1983. It Iatcr pronloted him to sergcanl 011 May 29, 1992, and to lieutcn:unt on February 

27, 1998. For both o r  thcse promolions, as well as the initial appoiiitiiienl to policc officer, 

Petitioner succcssft~lly colnpletcd tlie rcqLlisite prol-,ationnry periods. The NYPD liirther 

promoted Petitioner to thc r m l c  of captain on Dccembcr 30, 2005, subject to thc satishctory 

completion of a probational-y period. 
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Upon receiviiig his promotion to captain, Pctitioner undertook ;i twining coiirsc reqiiired 

of all newly promoted captains, which he completed on January 20, 2006, On that (late, the 

NYPD assigned Petitioner to his coiiimand as the Executive Officer of Police Scrvice Area 8 of 

the NYPD IHousing B L I ~ C ~ L I .  Patrol Guide Procediire No. 202- I O  indicatcs that this position 

en t ai 1 ed n uiii ero u s d 11 ti c s , i iic 111 cl i i i  g, i 11 t er alia, per To rrri i n g his coin111 a11 d i 11 g o rli c c I-’ s fii n c t io 11 

during her or his abscnce, responding to miljor radio runs and tinusual occut-rciices witl,iri 

coinmand, making indicatcd log entries, a n d  supervising the per-rei-mance o r  thc coiiimand’s 

admiiiistrativc dulies (Respondent’s Ex.  U). 

Ncw York City Police Dcpartnient Adiiiinistrative Guidcline Proccdure No. 3 14-07 (“AG 

3 14-07”) specifically governs the evaluation of newly promoted captains, and provides tliat 

captain cvaluatioils sliould occur three times cltiring the probatioiiary period, oii thc probiilionai-y 

pcriod’s h i r t h  month, tcnth month, and, “ir nccessary,” sixteenth moiith (Petitioner’s Ex.  2). It 

stipulates, “The 161h month evaltiatioii is only required for captains whose last six (6) months of 

probation have not been waivcci” (a). AG 3 14-07 lists New Yorlc City Police Dcparlmcnt 

Administrative Guide Pi*occdure No. 3 14-01 (“AG 314-01’7, dated Julie 1, 2005, as a “Rclated 

Procedure.” 

AG 3 14-01 g :~v~ i - i rd  h e  general procedures for evaluating members of the scrvice 

( P e t i t  io 11 c r ’ s Ex. 1 ) , i 11 c I 11 d i ng p rob at io n ar y-c a 11 t a i n eval u ali oil s . S 11 b s equ c 11 t mod i fi c a t io II s to 

ACi 3 14-01 occun-cd as disciissed u. Under AC 314-01, all newly promoted oFl?cei-s were to 

remain on probation iii rank for an cightccii-month pcriod,’ but satisfactorily compIctiiig tlic firs1 

-- 
’ Pctitioiier is not cotrcct when he reads AG 314-01 to mean tliat probntioiiary pcriods 
could last at most eighteen ~iiontlis. AG 3 14-01 does riot sct a inaximuiii, aixl tlic 
NYPD’s Notice of Examination No. 1544 exprcssly conteniplates that “the probatioilary 
period may be extcnded for an additional six (6) nioiiths” beyond the eightecn-month 
period (Rcspon~it.nt’s Ex. A). It is only later, when the NYPD issucd Finest Mcssagc 
#020253, that an iniplicd eighteen-month maxirnuni period canie to cxist (& 
Respondent’s Ex. G). 
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twelve-month period afforded A membcr the opportunity to Iiave the remaiiiing pobationar-y 

time waived (Id. at 3). AG 3 14-01 additionally provides that a “rater” shall pcrform the 

evaluatioii (Id. a t  l ) ,  a r ~ l  shall forward tlie evaluation to a “reviewer” (& at 2). ‘l’lie guideline 

recltiii-cs the rater to “[c]ommenl on all areas rated below coiiipetclit (2.5 01. lowel-) ;ind ;ill ;ircas 

rated cxlremely coiiipetciit (5.0),” (Id. at 1 )  and i f  the ratee I-cccived a below-competent 01- 

extremcly competent rating, i t  further stipulates that tlie ratee’s “conii1i;iiiding oflicer Ml-JST t ie 

tlic reviewer” (rd. :it 2) (emplinsis in the original). 

The NYPD iiiodified A(; 3 14-01 on May 17, 2006, when i t  issucd Departnierit Fines1 

Messagc HI20253 (Respondent’s Ex. G) (“Message”). The Messagc states that all newly 

promoted captains were to bc on probation for 12 months, “i~nless cause cxists to extcnd such 

period for an additioiial six months,” and that “nicnibers proinotcd under provisions of an 

cighteeii iiioiitli probatioii will havc the last six ~ i i o ~ i t h ~  of the eighteen months waived uiilcss 

cause exists lo exteiitl stich prohalion” (u). The Mcssage stated that the l’olice Co~i~iiiissioner 

would authorize such si,~-nlonth extcnsions “011 a case to case basis” (u). 
111 this case, Pctitioner rcceived fccdback as early as April 2006 that his pcrl-brinancc was 

not meeting expectalions. 111 his affidavit, Assistant Chief Edward Delatoi-re (“Asst. Ch. 

De 1 at o rre”) stat cs t h ;i t I) et i t i o n el- had t 11 e t em I:, o rary respo ti si b i I i t y , dLui n g 11 i s c o m 111 ai1 d i n g 

officer’s absencc, to represent his co~ii~ii;~tid i n  the weekly CompStal meeling, whcrc N Y  I’D 

off-?cials discuss recciit c,rime statistics (Rcspondent’s Ex. E at 11 6). Pcti tioner pcrfornml poorly, 

and Asst. Ch. Dclatoiix, along with Deputy liispector Dcnnis C l a ~ y  (“Dep. Insp. Clary”), 

“advised [P]ctitioncr that liis pcrfoimaiicc was poor, instructed him as to liis deficiencies, and 

provided [ P 3 c t i I i o 11 e I- w i th spec i fi c direct i o i i  s for i nip rov eiii c ii 1’’ (u), Pet i L i 01 i c r I-e c ei  v eci fu i-tll c I‘ 

ncgative verbal feedback duriiig the suiiimer (Id. at 11 7 ) .  
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For Petitioner’s First cvaliiation, the NYPD listed his first lour-iiioiitli period as froiii 

January 20, 2006, to May 20, 2006,’ but its agcnts failed to prcpai-c the evnluatioii unt i l  

September 25, 2006 (Pctitioner’s Ex. 4). Inspcctor James A. McNamara (“Insp. McNamarn”) 

served as the rater, and in  his affidavit he states that he performed the evaluation late because 

Iic, and Petitioncr’s other sirpcrvisoi+s, wanted to provide Petitioner tlic opportiiiiity to improve 

his perfoi-matice so ;is to avoid haviiig a negative evaluation on liis eiiiployiiiciit file 

(liesponderit’s Ex. J at 11 4). Insp. McNamara found that Pctitioner performed below competent 

standards overall (Pctitioner’s Ex. 4). Insp. McNamara assessed Petitioner as 1x1-lbriiiing bclow 

cumpelent i i i  scveii o f  ten categories (d). Insp. MacNamai-a’s coiiiiiients criticized Petitioner as 

lacking “lcnowledgc about ci-imc analysis and criiiic rcdiiction stratcijes[,] as well ;IS the elitire 

Coiiip[S]tat process,” and contained the rcqiiired explanations for each aroa rated below 

coinpctcnt (k). 

Petitioner received and signed thc cvaluatioii on October 5 ,  2006 (u). Pclitionei- allcgcs 

Ihat the evaluation received iio 1-evicwer sigiiatiire, and the copy he provided to this Court does 

not contain one (Petitioner’s Ex,  4). Howcver, the copy of the evaluation that the Respondent 

has submitted does coiitain tlie signature of Asst. Cli. Delaloix, signing as tlie 1-evicwer 

(Kespondcnt’s Ex. H).  This discrepancy shows that Asst. Ch. Delatoi-re reviewed the cvaluation 

after Petitioncr received liis copy. By coiitrxt, AG 314-01 stipulates that the ratcr m11st 

“[d]iscuss [the] evaltialioii with ratce after tlic rater and the reviewer have sigiied” it (Pctilioner’s 

._ ~. 
While Pctitioner allcges lhal liis probationary period comiiienccd on tlic date thc N Y P D  

proiiiotcd him, which was Deceinber 30, 2005, the Respondent denies this asci-tioii. Thc 
record bcfore thc Court does not contain infomiation sufficient to resolve whctlier the 
probationary period began 011 Deccniber 30, 2005 (thc date of the pi-onlotion) or .Ianuai-y 
20, 2000 (the date Petitioner completed his traiiiing co~~rsc) ,  but it is not iiiaterial to this 
case. 
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Ex. 1). Furthennore, Asst. Ch. Deliitorre was not Petitioner’s coiiirnanding orliccr, as AG 3 14- 

01 required tlie rcvicwcr to be when the ratcc received a rating orbelow compcteiit. 

Dep. Tiisp. Clary, \die sel.vcd as tlie rater for Petitioiier’s tcn-moiith evaluiition, found 

that Petitioner was below slandiirds both overall and in the saiiie scvcn of ten categories ;is on his 

four-month evaluation, atid recommciided tliat [lie NYPD cxtcnd Pelitioner’s 1~robatioiiai.y 

period (Pctilioner’s Ex. 5 ) .  Dcp. Insp. Clary iiotcd that Petilioiieifs “prcsciitn~ioii skills liavc 

slightly improved li-orii the last evaluation,” h i i t  concluded that lie still “lacked tlic iiccessary 

skills lo be an efkctivc niaiiagei-” (s). Dep. lnsp. Clary also provicied coiiiiiiciits I‘or all ten 

evaluation areas, not just  tlie seven for which l’etitioncr received below competen~ SCOI-cs (Id). 

Altlwiigh tlie evaliiatioii slates that it covered the period from April 30, 2006, to October 

29, 2006, Dep. liisp. Clary prcpared it 011 October 10, 2006, nineteen days bcfore [he period 

ended (u). Petitioner receivcd and signed thc evalualion on Noveiiibel- I ,  2006 (a), I m p .  

McNaiiiara sigiiecl as rcvicwer (Ia.),j even tliougli Pctitioner’s commanding oIliccr at tlie tiiiic 

was Captain Crcjghlon (“C‘apl. Creigliton”). Dep. Insp. Clary noted in tlic cv;iIii;itioi~ that he 

confell-ed with C h p t .  Ci-eighton in the pr-cparalioii orthc evaluation (E), In his aIlidavit, Asst. 

Ch. Deliiton-e statcs tl inl ,  in coi1sult:itioii with Capt. Creighton, hc chose Imp. McNaniara and 

Dcp. Insp. Clary to review petitioner’s evalualion ior “their extensive cxpcriencc, kiiowledgc of 

11 c t i t i  oiler ’ s d 11 ti es and res p o II s i b i 1 it  i es , and fa 111 i 1 i ar i t y w i th p et i t i on er s p e r ro 1-111 a iic e” 

(Respondent’s Ex. E). Asst. C‘h. Dclaton-e also liad exposure to Pctilioner’s pcrforinancc, and 

his affidavit extensi\wly describcs some ol- tlic “instruction and supervisioii” he provided 

’ As with thc four-month cvaluatioii, the copy of tlie ten-montl~ evaluation that Petitionel 
has submitted does not coiilain a reviewer signature, allhoiigh unlike the four-month 
cvalualioii, it does have Insp. McNainara’s typed naiiie (Petitioner’s Ex. 5 ) .  
Rcspoiident’s copy of the ten-month evaliiatioii has Iiisp. McNamara’s sigiatiii e as well 
as his typed 1i:iiiic (I<espondeiit’s Ex. 1). Nonctliclcss, IWitioiicr does not ~illege that h i s  
cvaluattori laclced a l-evicwer’s signaliire. 
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Petitioner (U). Petitioiicr does not dispirle Iliese stateiiients, nor does lie dispute either o l  his 

cvaluations’ subshiitive coiiclusions of bclow-standard perlobnnance (& Verificd Petition). 

On Dcccnibei- 23, 2Oc)b, prior to tlic expiration of Petitioner’s pi-obatioii;iiy pel-iorl, 

I’etilioiicr signed ;I six-month extension of the pi-obatioriary period. On May 29, 2007, 

approximately 16 months after Pctitioiier’s promotion, the NYPD demoted Pctitioner to 

I i eu t c n an t . 

Pelilioiier coniinenced this Article 78 proceeding on Scptember 27, 2007, alleging ( I )  

t ha t  the Kespondenk’ Tai1ui-c to coi11p1y with AG 3 14-07 was rirbitral-y and capricious, and ir 1);icl 

lliitli; (2) that Petitioner acceptcd the extension of probation under diircss, partly since he did 1101 

receive noticc thal the Policc Commissioner aiithorized tlie extcnsioii piirsuant lo tlie Fincst 

Message; ;mI (3) that tlie procedural failures, the durcss, and Petitioner’s subscqueiil deiiiolion 

violated tlic New Y oi-k Stale C:onstitution, Article V, Section 0 ,  which q u i r e s  tlinl civil service 

promutioiis “sliall be iiiadc according to merit arid fitness , . . . 9 ,  

Respoiirleiit moved to dismiss tlic petilion oii statiile o r  liiiiitatioiis grouncis, or, in  the 

altei-iiativc, for failui-c to stale a cause or  action. In its interiiil decision and order dated June 27, 

2008, this Court deiiicd the Respondent’s motion cxcepl to tlic extent of dismissins Pelitioncr’s 

claim of duress as time-barrcd by thc four-iiioiitli statute of  1iniiMioiis period applicable to 

Articlc 78 proceedings. 

answer to the Pctitioner, arid gave Pctitioner time to respond lo tlie answer. 

CPLR 21 7. The col~rt  also dirccted that I-cspondeilts serve a vcrified 

In support of his pctiLioii, Petitioner argues that Respondcnts’ failure to hollow their own 

pi~occdiires is cvidence of  bad fiiith sufficient Lo wai-rant mndl ing  the dctcrniination lo deillole 

‘ Altliough Pctilimer briefly iiientioiied the lack of a third evaluation i n  his Mciiioraiiduni 
of Law, he failcci lo allcgc 01’ provide evidence that tlie NYPD did not conduct one, and 
the Respondents 1i:ive not addressed the matler. Co~~seqiiently, this Court does 1101 draw 
any iiifcrcnces rroni its abscnce. 
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him. Specifically, Petitioner asscrts that his raters, Insp. McNamara and Asst. C11. Dclatorre, 

bascd tlicir ratings iiot 011 Pctitioiier’s daily duties, but on his CompStat perroiiiiaims, which 

Pctitioiier characterizes as [in isolatcd and unusual part of his duties. 

Pelitioner li11t11cr :irgiies that tlic N Y  PD delayed his evaluations contrary to requii-cd 

procedures, and that such delay evinces bad faith. Specilically, Petitioiicr points out that 

wl~cl-cas AC 3 14-07 1 cqLiircs tlic ratcr to cvnlunle probationiu-y captains on the four-th n1ontli a i d  

tenth riiontli of the probationary period, Petitioiicr’s tirst rater, Insp. McNamara, prepared tlic 

fourth-month evaluation only on the ninth month. Petitioner argues that tlic sccoiiil rater, Dcp. 

Insp. Clary, had the opposile problem, preparing his evaluation over two weeks beloi-c the 

evaluation period eiidcd, hiit a mcrc five days after Petitioner receivcd his first evaluation. 

Pcti tioner contcnds tha t  the four-month eval tiation’s late preparation effectively dcnied hi111 tlic 

meaningfiil opportuiiity to improvc before his secoiid evaluation. Tlic secoiid evaluation’s early 

preparation cxacerbated that problem, and even “presumed, in bad faith, that [Petitioner] w o d d  

iiot iiiipi-ovc , . .” (Petitioner's Memorandum of Law at 13). Indeed, the secoiid cvnliialion noted 

that Petitioner exhibi~ed some improvemcnt, but that he had not sufficicntly progi-csscd to 

chaiigc his below-compcteiit rating. 

Petitioner also asscrts that the failure or  his commanding officer to sei-vc as reviewer for 

either evaluation uiidei-mines tlic “specific reason” that Petitioner bclicves AG 3 14-01 requircs 

t 11 c coni 111 and i 11 g o Ili cei- to re v i e w be 1 ow c o m 13 et ci 1 t eval t i  ;I 1 i o 11 s , Th e re aso I 1 P e t i I i c1 i i  el- ass el- t s 

AG 3 14-01 does so is “that i t  is the rake’s dircct superior who is most capable ol‘clctcrmining 

tlic ratee’s actual perfoiimncc” (Td. at 15). 

Petitioner also contends that Respondents’ hilure to follow proper procedures violates 

his due process riglik aiid iniplicates the Mcrit and Fitness Clause of the New York Coiistitiition, 

wliicli reqLiii-es thnL the State, and all its civil divisions, make appointments and proinotioiis 
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bascd on slandards ol‘liiel-ii and filness, and that iiicrit and fitness can only prevail when 

evaliiatioiis arc fair  mi when the employer applies its rules uiiiforiiily and coiisisLently. 

I n  oppositioii, Respondents nrgiie that Pelitioner has not met liis burden o r  dciiioi~st~-ating 

bad faith, prirticularly i1S thc uiicoiiti-overtcd r-ccord demonstrates that Pctitioner’s below- 

competent perfoniiance provided a rational basis for his demotion. Respondents acknowledge 

that Pctitioner’s coriirnaiidiiig orficer did riot review Petitioner’s cval tialions (Respondcnl’s 

Meiiiorandum of L3w i i I  Suppoi-t olThcir Verified Answcr at 5 ) ,  and that the N Y  PD conducled 

tlic lbur-monlh evaluation on Scptciiiber 25, 2006 aiid the hi-montli  evalLiatioti on Octobur IO, 

2006 (Vcrified Answer at I J y ]  16, 18). However, Respondcnts argue Iha t  these procedural defccts 

do not suffice under- the circumstances lo demonstrate bad faith. & Smith v. City ol’Ncw Yorli, 

1 18 Misc. 2d 227 (Slip. C1. N.Y. Co. 1983) (holding that “hiliiig to fiirnish periodic evaluations” 

lo tlie probationary mploycc cannot be “thc sine qua noli or ciiiise Tor rcinslateii7eiit.”). 

111 aiiy cvent, I<espoiidcnls assert that their hilurc to follow the Guidelines’ stipulatecl 

time frame did not prejudice Petitioner since they notified him iii April, 2006, befoi-e tlic cnd of 

the fbur-month period, that he was undeiperfoiiiiing. Moreovcr, Respondents argiie that since 

they delaycd the four-nionth evaluation only to avoid placing a ncgative evalLlation into 

Petitioner’s einployiieni file, the delay was not the rcsult of bad faith. 

Respondents hrthcr argue that the hi1ui-e of Petitioner’s commanding officer, Capl. 

Crcighton, to servc ;is [lie rcvicwer [or citlier evaluation, despite Petitioner’s bclow-coiiipctent 

raliiigs, does not constitutc bad faith since the orficcrs who did scrve ;IS revicwers, Asst. Ch. 

Dclatorre, and I m p .  McNaiiinrra, wcre Capt. Crcigliton’s supui-iors in  titlc and in cxperiencc. 

Finally, liespoiitlenis asscit h a t  Petitioner’s constitutional claim lacks nicrit because [lie 

record coiitains evidence that Petitioner perfonned poorly, and thus his demotion was based 011 

liis lack o1‘mcrit and fitness, as reyuircd by tlie State constitution. 
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Discussion 

In an Article 78 proceeding, courts may rcvicw the actions of a body or  ol‘liccr of 

govcrniiiciit to delermine wlietlicr its actions wei-e arbitrary and capricious. See Matter of 

Talamo v. Mlirphy, 38 N.Y.2d 637, 639 (1976), In re Application oCChelrac Estatcs, Inc v. 

Stale Div. OFHOLIS. and Cmty. Rcncwal, Ol-fice of Rcnt Admin., 225 A.D.2d 387, 389 (1st Dep’t 

1996). The courts classiry different actions as arbitrary and capricious dcpcnding on the 

pelitioticr’s status. 

clciiied, 78 N.Y.2d 8 5 5  ( 1  90 1 )  Ofrclcvancc here, a body or officcr of goveiiiiiiciil may 

Mdlci- of Soto v. Kochlcr, I71 A.D.2ci 567, 5h7 ( 1 s t  Dep’l), appeal 

tei-iiiinalc or demote ;I probatioiiary employec ‘“for almost any rcason, or for 110 rcxoii 3 1  all,”’ 

Mattcr of Swinton v. Safir, 93 N.Y.2d 7 5 5 ,  762-63 (1999) (quotinq Matter of Ve1it.s v. C‘nity. 

School Hci. o r  Dist. 26, 43 N.Y.2J 520, 525 ( 1  978)), unless the government i in i t  acted “in bad 

faith or for ;in inipropcr or iiiipemiissible reason,” id. at 703. 

Moreover, tlic courls liavc licld that evidence of poor perlbrniance by the probationary 

employee suppoi-ts ;I fliidiiig that a discliargc o r  demotion of a probationary cniployee was made 

i n  good faith. Maltcr ol‘Johnson v. Katz, 68 N.Y.2d 649, 650 (1986) (“Evidence in the record 

s ii pport i ng 1 he colic 1 ii si on t 1i:i t perf0 1-ti1 m c e  was iinsat is fac tory es 1 ab 1 i shes t 11 11 t tli e d i sclin rge was 

~iiadc in good Faith wlicrc there is itisufficien~ evidence of bad faith), 

Tlic cniploycc l i x  the evicleiitinry buiden ~Fdemonslrating that t l i t :  employcr acted i i i  bad 

lhith. Sce Soto, 171 A.D.2d at 5 6 8 .  I-lcrc, Pelitioner’s only groiind for asserting bod faith is 

Rcspondent’s failure to coinply with its own procedurcs. The courts have foiind tllLtt a violatioil 

or breach olproscrihed p i  occdures evinces bad faith only when such violation is contrary to both 

the proccdural rule’s tcxt and its puiposes. Sclitieider v. Lyndc, 12 A.D.2d 8 12, 8 12 (3d Dep’t 

1961) (holding that bad failh occurred becausc the employer violated both the text and the 
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intended piiqJoses that tllc rulc had lor the rolcs of supervising officers otlicr than the appoiii1iiig 

o ffi c er j . 

0 1 1  the othei- hand, whcn ai1 employer fails to comply with a procedural 1-ecliiirenicnt, bui 

still satisfies its purposes, the procedural breach I-ai-cly has been fmiiid iiis~ifficieiit to suppoi-t a 

finding 01’ bad faith. &, =, Speclit v ,  Town of Coniwall, 13 A.D.3d 380, 351 (2d Dep’l 

3004) (holding that I-espoiidcn ts did not a c ~  in txid raith whcn they violated a procedural i-~ilc’s 

tcxt), Gleiiil v. Statc I_Jniv. of‘N.Y., Chase Coll., 243 A.D.2d 712, 712 (2d Dep’t 1997) (‘“[TJlic 

primary pui-posc of civil service laws and rulcs is lo promotc tlic good 01 the public servicc, 

which puipose is not to bc frustraled by technical or narrow constructioiis.’”) (ciiiolinq Matter of 

Roseiibei-e v. Wickhain, 36 A.D.2d 881, 882 (3d Dep’t 1971)), Cacanicsc v. Del Castillo, 140 

M i x .  2d 497, 500 (Sup. Ct. N.Y.  Co. 198s) (ovcrlooking a “minor inconsistency” with thc 

procedurnl rule’s test), Siiiilli, 1 18 M i x .  2d 227, 228 (deciding that a textual Imxedural breach 

sci-ved ; I S  “no indication that the [employer] aclecl arbitrarily in failing to fiimish pcriodic 

cvaluatioiis tu [thc ciiiployee].”). 

Herc, Petitioner h a s  nol established that Respondents’ failure lo follow thcir own 

procecliires establishes bad faith. Respondents have adduccd evidencc that implies they actcd in 

good faith, and Petitioncr has failcd to niustcr cvidence that oulweigl~s that implication. 

Pctitioner received below-competent scores on his evaliiations, and the Responclculs’ 

wi tiicsscs, Asst. Ch. Uelatorrc aiid Iiisp. McNamara, providcd affidavits that butti*css the 

evaluations’ conclusions. Furtlicr, Petitioner does not allege that these conclusions were 

substantively incorrcct. This cvidencc of pooi- perfoimance serves to indicate that Respondci1ts 

actcd i n  good faith when tlicy demoted him. Consequently, Pelitioncr must offsct [he evidcnce 

o f  good h i t h  with sit lliciciitly persuasive cvidence ofbad f i i i t h .  & Matter of lohiison v.  Kalz, 

6 6  N.Y.2d at 650 (Iiolcling that ;i disputed issue o f  fact was not material bccaiise tllc degree to 
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which i t  might have evinced bad fiiitli could not outwcigh the respoiideiit’s strong evidence of 

g:ood faith) 

~ 

Petitioiicr hns not met this burden. With rcspect to Petitioner’s asscrtion that the ratcrs 

I atlachcd loo iniicli wcjglit lo his CompStat perroi-iiiances, Pctitioiicr orfers no evidcnce to 

substaiitiatc this claim, and tlic raters’ al‘fidavits indicate otherwisc. ‘I’he evaluations theiiiselves 

imply that tlic ratcrs considel-cd infomiation otlicr than jiisl the Petitioiicr’s CompStat 

pcrfomianccs. For i list ance, In tlie foil r-moil tli cvaluat ion, liisp. M cNaiiiarra wrote t hat 

Petitioner “has not shown tlic ahility to dcploy rcsoiirces in :iii eff’cctive nimier,” (Petitioner’s 

Es.  4), a task that woiild not involve the CompStat nieetings, which discussed criiiic statistics 

(Respondent’s Ex. E at 11 6). Even if the ratcrs only coiisidcrcd the CompStat perfoiinanccs, the 

Ad 111 i ni strat i vc G 11 id e 1 in es p o v  i d e no i iid i ca t i o t i  tli at the ratcrs 111 11 s t co i i  si der ever-y du ty the 

employcc niust executc. AG 3 14-07, which conceriis captain evaluations specifically, does riot 

direct the rater to coiisidcr cach o r a  captain’s duties. While AG 3 14-0 1 directs the rater to 

“[e]xamine rntce’s . . . record[s] of perfoniiaiice documentalion” wlicii they humiulate their 

ratiiigs (Petitioncr’s Ex. 1 at l ) ,  no evidence exists to suggest they failed in this task. 

The remainiiis asserted procedural del’ccts (the evaluation’s timing, the coiiimanding 

ofticer’s hilurc to serve as rcviewer, and the reviewcrs’ fiilure to sign the evalualions bef’orc the 

pctitioner receivcd his copy) arc iiisullicicnt to demonstrate bad faith, particularly in light of 

eviclencc tha l  Petitinncr perfomlcd poorly, lndced, even whcre Respondents breachcd tlie 

G~ridclines’ text, they siibstaiitially uplicld its puiposes. 

Moreover, lo thc exteiil that Sackiiiaii v .  Alli.ed Univ., IS6 Misc. 2d 227 (Sup. C‘t 

Allegheny Co. 2000), on which Petitioner relics, can be iiitcrpreted as holding to the contrary, il 

is not controlling here since tlic petitioner i n  Sacltman was not a probationary employee m d  thus 

tlic COLIII did not ciiiploy tlic bad-hith standard applicable i n  this casc, 

1 1  
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With respect to tlic Respondctits’ fiiilure to coinply with the Guidelines’ requiremen 

tlic cniployee receive written evaluation in the foiirfh and tciitli month, tlie Kespondcnts’ 

that 

iioncoiiipl iance did no1 iuiclcrniine the Guidelines’ purpose, wliicli Pelitioner acknowlcdgcs was 

lo eiisurc the regulai- cvnlu~ition of, and regular i edback  regarding, the probatioriary ciiiployee’s 

pel-lbiimncc (See l’ctitioiicr’s Memorandum of Law in Support of Its Verified Petition at 7) 

(“Evalualions provick managenient with an Lipdate . . . by which to measure an employcc’s 

progress. . , , [Alii e\~altiation gives valuable Ikedback to the employcc by identilying those 

areas whidi rcquire improvcmcnl.”). C1.. Siiiitli, 1 I8 Misc. 2d a1 228 (stating that the put-posc o r  

a regular probationary evaluation is to aid tlic employer’s evaluation o i  the eiiiployee aiicl to 

provide the employee with fcedback).5 

As early as April, 2006, Respondents had assessed Petitioner aiid orally iiolifieci Iiirii thal 

he was uiiderperfotniing, which is when they woiild have completed a linicly writtcn cvaluation.” 

-- See Glciin, 243 A.n.2cl at 713 (holding that oral notification, and late written notillcatioii, of 

leimiinat ioii sufficed wlicrc the 1-iile had mandated written notilication). Petitioner claiincd that 

11ie late four-iiioiit1i cvnluatioii denied him time to iniprove his perfoor-l-n:ince beloi-c the ten-montli 

AG 3 14-07 directs that the “[rlaler will use PerIbniiance Evaluatioii Captain [Form] [or 
captains that arc io11 probation” (Petitioner’s Ex, 2 at 2) (directing the rater to iise tlie 
‘Torim[] . . . Pcrforiiiance Evaliiatioii Captain (PD439- 15 18).”) (eiiiphascs omitted). This 
requirement, together with the signature recluircnienls (ld. at I ) ,  has thc apparent p~irpose 
oi‘ensur-ing adecliiatc dC)cLiiiicntatioii. Tllc April assessiiieiit was not in writins, but 
Respoiidcnts chose this resiilt specifically to help Pctitioner and to protect liirii from 
having a negative cvaliiatioii on his employment filc (Respondent’s Ex. J at 11 4). 
Add i t io 11 all y, l i e  sp o 11 dents c o iiiin i i  ni c at ed t 11 e ir concerns effect i vc 1 y 1 o Petit i CI 11 er, 
(Respoiidcnt’s Ex. E at 11 7), which is otic rcxoii  to have documciitation. This technical 
breach, and its iiiiderlyiig benign motivation, docs not demonstrate bad faith. Set 
Si~eclit, 13 A.D.3d at 351 (concluding thal the cniployer acted in good faith M / I . I C ~ I  i t  
neglccted slatiitnry docmicntation rcquireiiicnts, since the breach was “nonpi-cj udicial 
[and] technical”). In aiiy cveiit, Pctitioner docs not allcgc that h i s  procedLiral breach 
significaiitly violatcd the pwccdiIre’s documenlation piirpose. 
(I ‘The precise tiiiiins of the probulionary pcriod’s fourth month depends 011 whether the 
pl-obational-y period began on December 3 0 ,  2005, or Jaiiiiary 20, 2006. 
3 ,  Either way, i t  woulcl have ovcrlapped with the calendar iiiontli of April. 

siipi-a, note 
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evaliiatioii, but Respoildents haw offered iiiirebulted evidence that Rcspondcnt was duly advised 

of his dci-ici t in his perTormance arid tliat tlic very reason Respondents subiiiittcd tlic foui.-montli 

evaluation late was to providc Petitioner time to improve befbrc tlic written evaluation 

(Respondelit’s Ex. .I at 11 4). The ongoing supcrvisioii aiid dircction t h a t  Petitioner’s supcriors 

provided him supplicd hiin that lime to improve. 

As to thc ten-monlh evaluatio~i,~ which Respondents completed on October 10, 2006, and 

pi-ovidcd to Pelitionel- on November I ,  2006, il was timely if  tlie probalionary period began on 

Dcceinber 30, 2005, w11c1.1 Petitioner received his 

I lowever, if [lie probationary period began once Petitioner completed his training on 

Jaiiuat-y 20, 2006, then the evaluation look place on Octobcr 10, 2006, ten days bcfore tlie 

probritioiiary period’s teiith month would Iinve starled ( i t  woitld Iiavc h e n  Oclobei- 20 - 

Noveiiihci- 19, 2006). Nonetheless, since the NYPD first xsessed Petilioner in April 30, 2006 

(albeit not in  writing), doing so again npproximately five tiionths InLer seems to li t  AG 3 14-07’s 

piii-pose to c i i s~ re  the employec receives periodic reviews. 

Tlic next procedural violation was the failure o r  Petitioner’s coniiiiaiidiii~ oftTcer to act as 

tlie rcvicwer Cor eitlicr of Pctitioner’s evaluations, as requircd by AG 3 14-01 whcii, as here, tlie 

- _ -  
Thc tcii-month evaluation indicates that it  covered from April 30, 2006, to Octobcr 29, 

2006, even thou$ tlic four-nioiitli cvaluation covei-cd tlirougli May 20, 2006. I t  is not 
clear why this ovcihp occurred; there is some confiision whelher I’etitioncr’s 
probationary period began whcii he received tlic promotion or wlieri hc comple1ed his 
training. See stijira, note 2. 

if necessary . , . .” ‘l’liis lill1gllage is aiiibigous, since the phrase “on the iiioiitli” n ~ a y  
indicate tlic firs1 day ol‘tlic month, or it rnay iiidicate anytime during the mont l i .  It 
ccrt:\inly does not spccifically riiaiidate the last day of the monLli, ;is Petitioner seeiiis to 
assiiiiie implicitly. Siiice reasonable people may interpret tlie phi-nse “on tlie iiioiitli” to 
indicate soiiietiiiic during tlic nionth, then assuming [he probationary period began 011 

December 30, 2005, this Court has no reason to believe that the Rcspoiidents actcd in bad 
f i t 1 1  wlieii they coiiducted Petitioner’s ten-month evaluation clui-iiig the tent11 nioiltli, 
which would Iiave bccii Septembcr 20 - October 29, 2006. 

AC; 3 14-07 indicatcs that the cvaluatioiis should occiir ‘‘on the 4”’, lO‘”, and I G l h  iiiolith, 
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~ntee  r-eccivcs ii below-compelent rating. While the Guideline specifically statcs 111~1 the 

coiiiniandiny ollicei- must be tlie reviewer, i t  caiitiot be said that under the circuriistarices here, 

Respondents’ hilure to h a w  tlic commanding officer act as the reviewer of Petitioricr’s below- 

conipelenl 1-alings coiistitutes bad faith. 

As Pctitioner aclcnowlcdges, AG 3 14-01 is intended to eiisurc that 11ie orliccr “who is 

i i i  os t c a13 ab I e o 1. d c t crm i 11 i 11 g tli e ratcc ’ s aclu a 1 p d o  nn aiicc” reviews t 11 e cva111 at i u 11 (I’e t i t i oiicr’ s 

Memorandiini of Law at 13). Tlicre is no eviclencc in tlie record fi-om which the court could 

iiifcr tlial thc comiiiaiiding ol-ficer worked with Petitioner more than did the two rcviewei-s, or 

t h a t  the coniiiianding oI‘licer was more capable of deterniining Petitioner’s aclual peribrmanoe. 

Tlic record sliows lliat reviewers ncled iii consu1t:ition with tlic commanding officer, aiid that 

each reviewcr had exteiisivc infoiination and experience supervising Pctitioner. Tlic rccorcl does 

not slioiv that the coiiilnandiiig officer 11ad siinilar expcrieiice. Tlierc is also no evidence to 

suggcst that the ~~mi i i : i~ id ing  officer’s fiiilui-c to act as reviewer compromised the accuracy or  

1’ et it i o ii c r ’ s ev a 111 at i o n s . Add i t  i o n a1 I y , Pet i ti o ii c r do es 110 t s 11 g gcs t t 11 21 t t lie rcv i ew e rs t rea t L‘ d hi ni 

unfairly or had a bad-faith motive to violate the Guidelines. 

Furtlicnnore, eveii if, as Petitioner alleges, the reviewcrs failed to sign the evalualions 

before the rntcrs and pclitionir cliscussed the evaluations togcther, such  failure is insufficient to 

establish had faith. Scc C‘acamcse, 140 Misc. 2d at 500 (overlooking a “minor iiiconsistency” 

with thc procedural rvlc’s text). Accordingly, Pelitioncr has not met his burcieii 17I‘d~iiioiistr;iliii~ 

that  Iiis demotion was the result of Respondents’ bad faith. 

Next, Respondent’s failure to lollow its own procedural rules cannot give rise to a due 

process claim since Pctitiuner was ;1 probationary captain at the time of his dcmotion. Scr: 

Mcvers v. City of New York, 208 A.D.2d 258 (2d Dep’t 1995). 
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Fiimlly, even if this procccding iiiiplicatect the Mcrit mid Fitness c l a ~ ~ s e  o r  the New Yorlc 

Consiitutioti, since l'etitioner h x  failcd to show that liis dernolion was not the result o l  liis O\YH 

pt'rforriiLiiicc, his ilsscrtion h i r  Itespondents violatcd that clatlse is tIti;1\ ailing, 

C'unc 111 si o n 

I n  view of the above, it is 

OWERED ;d ADJUDGED lha l  lhc pctitio11 is dcrlied arid disiiiissed. 

I 
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