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M.D. STEWART, NEW YORK CI‘I’Y TRANSlT 
AIJTI IORITY, MANHATTAN AND BRONX 
SUWACE ‘I’RANSIT OPERATING AU’II IORITY, 
METROPOT ,ITAN ‘I’IIANSIT ACITI-IORlTY, 
PR‘I’ER CAB CORPORATION, and SAID N .  FAOIJI 

D e h d  an ts 

DECISION & 0 

against defendants M.D. Stcwart 

@. DECISION & 0 

-* (1 

(“Stewart”) and New York City Transit Authority (“Transit Authority”). Peter Cab Corporation 

(‘‘Peter Cab”) and Said N .  Faoui (“Faoui”), as cross-claimants, also move for sirmniary judgment 

against Stewart and Transit Authority. ‘I’ransit Authority opposes these motions. Stewart has 

dcfaulted on these motions. 

At issuc is whethcr summary judgment on dcfault against Stewart, a bus driver employed 

by the ‘I’ransit Authority at the time cd the accident which led to plaintin‘s allcged injuries, 

warrants surnrnary Judgment against Transit Authority as well. For reasons discussed hercin, this 

court holds that summary judgment against the Transit Authority is not appropriate. 

On June 19, 2006, thcre was a motor vehicle accident involving a ‘I’ransit Authority bus 

operated by Stewart, a taxicab owticd by Peter Cab and driven by Faoui, and plaintill on his 

bicycle, on Tenth Avenue close to the intersection at West 44th Street. 

Plaintiff timely filed a Summons and Complaint against all defendants. New York Transit 
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Authority answered for itself as well as Stewart. Petcr Cab answered for itself and Faoui, and 

Gled a cross-claim against Stewart and Transit Authority. 

On October 8, 2007, Transit Authority’s counsel was rclicved as counsel for Stewart. On 

May 30, 2008, afkr  Stewart hiled to comply with plaintiffs discovery demands and orders oi‘ the 

Court to respond to these demands and appear for a deposition, plaintiff niovcd to strike Stewart’s 

answer. 

On July 1, 2008, the motion to strike Stewart’s answcr was conditionally granted by 

Justice Mills. The order reads in full: 

“Upon the foregoing papers, it is ordered that this motion to strike 
the defendant Marvin Stewart’s answer for hilure to comply with 
discovery dcniands, is granted on dcfault, to the limited extent, that 
Mr. Stewart is Ordered to submit to a deposition within 15 days of 
receiving a copy of this Order with Noticc of Entry. Failure o l  Mr. 
Stewart to comply with this Order will result in his answer being 
stricken.” 

Plaintiff served Stewart with the Order and Notice of Entry as reyuired by Justice Mills’s 

order, as well as a Notiw of Ikposition. Stewart did not respond. 

Stewart’s answer is struck and all allegations against him are deemed to be admitted, 

because Stewart has failed to comply with previous ordcrs to subiiiit to deposition, and has 

thereafter dehulted on this motion for summary judgment. Accordingly, plaintiffs and cross- 

claim plaintiffs’ motions for summary judgmcnt are granted against Stewart as to liability only. 

Plaintiff argues that because summary judgment is granted against Stewart, and the action 

against Transit Authority is predicated on vicarious liability based on respondeat supcrior, then 

summary judgment also must bc awarded against Transit Authority. Transit Authority argues that 

sumniary judgment is inappropriate because Transit Authority should still have the opportunity to 
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present a defcnsc at trial, on the issue ol‘the bus operator’s negligence as well as any comparative 

negligence of the plaintiff and co-defendants. 

This Court agrccs with Transit Authority. The sanic qucstion was presented in Halanta v. 

S‘timlcrine Taxi c‘orp,, 307 A.D.2d 1017, 763 N.Y.S.2d 840 (2d Dep’t 2003). In Ralantu, a vehicle 

owned by dcfendant Stanlaine Taxi Corp. (“Stanlaine”) and driven by dcfciidant Ranjit Singh 

(“Singh”) crashcd into a vehicle driven by plaintiff. Plaintiff driver and hcr passcnger brought suit 

against defcndants. Stanlaine asserted a counterclaim against plaintiff drivcr. Singh defaulted, and 

a dcfault judgment was grantcd against him. Plaintiffs moved for suniiiiary judgment against 

Stanlaine, arguing that because default judgment was granted against [he drivcr, sunimary 

judgment was also warrantcd against the vehicle’s owncr based on Vehicle and ’l’raffic 1,aw $ 388 

(1).  Thc Second Department held that sunitnary judgment as to Stanlahe must be denied, becausc 

Stanlaine should not be precluded from contesting Singh’s negligence, as well as to whether 

plaintil‘l.driver’s own ncgligence contributed to the plaintiffs’ injuries. See a1.w Hucker v. City of 

NCW Yurk, 14 Misc.3d 121 8(A), 836 N.Y.S.2d 489 (Sup. Ct. Queens Co. 2007) (holding that a 

“default judgment against thc operator of a inolor vehiclc does not preclude the owncr of the 

vehiclc froiii contesting the issuc of tlic driver’s negligencc”). 

The Second fkpartment’s reasoning is sound. Although this Court has stricken dcfcndant 

Stewart’s answer as a result ol‘his dehult, this default is not attributable to Transit Authority, and 

the latter must be permitted to argue the case on tlic merits. Transit Authority may contest issues 

of Stcwart’s liability, as wcll as any negligence by the co-defendants, or plaintif1 hirnsclf. 

Plaintiff and co-claimants retain the right and ability to prove the driver’s negligence and Transit 

Authority’s liability under respondeat superior. 
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Plaintiff argues that the rclcvant facts in the instance case are distinct from Halanta. 

Plaintiff notes that whilc Bdanin was based on Vchicle and Traffic Law $ 388, plaintiff’s action 

is grounded in vicarious liability based 011 respondeat superior. However, Vehicle and Traffic 

Law 6 388 holds an owner of a vehicle, in certain circumstances, vicariously liable: “Every owner 

of a vehicle uscd or operated in this state shall be liable and responsible for death or injuries to 

pcrson or propcrty rcsulting form negligence in the use or operation of such vehicle, in the 

busincss of such owner or otherwise, by any person using or operating the same with the 

pcrmission, cxprcss or implied, of such owner.” See, e.g. Mowcznn v. Bacon, 92 N.Y.2d 281, 703 

N.e.2d 242, 680 N.Y.S.2d 431 (1988) (noting that an owner of a vehiclc is vicariously liablc undcr 

5 388)’ There is no legal diflkreiice bctwccn a vicarious liability thcory groundcd oil tj 388 from 

one based on respondeat superior. 

Plaintifl‘also seeks to distinguish Balcinlu on the grounds that in Bulcrnla the co-def‘endant 

driver d e h l t e d  OII plaintiff’s complaint, whereas in the instant case default judgment was granted 

against co-defendant Stewart after issue was joined and Stewart’s answer was struck on plaintil‘f s 

motion. ‘I’hcrc is no lcgal significance to this distinction. Where a defendant’s answer is struck, 

all allegations in plaintifl’s complaint are held to be true as to that defendant. It is essentially the 

same as if the defendant had not submitted an answer. 

For the reasons discussed above, plaintiffs and cross-claimants are awarded summary 

judgment against Stewart only, 

’ Several courts have held that 5 388 is preempted by the Gravcs Amendmcnt. 49 U.S.C. 4 30106. See, 
e.g. Graham v .  Dw7kley, 50 A.D.3d 5 5 ,  852 N.Y.S. 169 (2d Dept ZOOS), upped d1smissc4 10 N.Y.3d 835, 889 
N.E.2d 484, 859 N.Y.S.2d 607 (1008). Although the present validity of 4 388 is irrelevant to the instant action, it is 
woi-th noting that these decision support this Court’s position. See Id at 58, S52 N.Y.S.2d at 173 (holding that the 
Graves Amendment preempted the “vicarious liability imposed on commercial lessors by” 388). 
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Accordingly it is hcrcby 

ORL3ERE13 that dcfcndant M.D. Stewart’s answer to plaintiff’s complaint is stricken, and 

summary judginent is granted to plaintiff as to Stewart’s liability only; 

ORDERED that dcfcndant M.D. Stewart’s answer to Peter Cab Corporation’s and Said N. 

Faoui’s cross-claim is stricken, and summary judgment is awarded to cross-claimants as to 

Stewart’s liability only; 

OIUIETCED that plaintiil‘s and cross’s claimants’ motions for summary judgincnt against 

defendant New York City Transit Authority are denied, and its 

ORDERED that an inquest for damages attributed to Stewart be held at trial of Transit 

Authority, Yetcr Cab and Faoui. 

This coiistitutcs thc decision and order of the court. 

Dated: New York, New York 
March 17, 2009 

ENTER: 
9 

I-Iaroid B. Bkeler, JSC 
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