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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 1 5  
__l-ll_________________________I________ X 

MARIA COGNATA -. 
Index No. 6 0 7 8 9 0 / 0 8  

Plaintiff, M t n  Ssq.  001 

-against- 
NEXT MANAGEMENT LLC, JOEL WILKENFELD, 
FAITH KATES, and MILIE PELLET, 

Defendants .  

- - - - f_________-L_____I_____________ 

WALTER 8 .  TOLUB, J. : 

This action arises from plaintiff's 2OOpjob termination as 

the Vice President of defendant Next Management, LLC ("Next 

Management"). 

defendants Next Management, Joe l  Wilkenfeld ("Wilkenfeld") , F a i t h  

Kates ("Kates") and Milie Pellet ("Pellet") (collectively, 

"defendants") move to dismiss p l a i n t i f f ' s  complaint in i t s  

entirety. 

By this motion and p u r s u a n t  to CPLR 3211, 

p a c k a r o w  

Plaintiff began work ing  in the model talent management 

industry in 1989 and met defendant  Wilkenfeld while working f o r  

him at Spectrum Model Agency ("Spectrum") (Complaint, ¶lo). In 

1992, Spectrum merged with Next Model Management, owned by 

defendant Kates (id.). It appears t h a t  Next Model Management 

eventually became known as Next Management, LLC. 

On March 1, 2007, plaintiff and defendant Next Management, 

executed an employment agreement ("the 2007 employment 

agreement"). Under the terms of the agreement, which covered a 
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period of five years, plaintiff was to serve as Vice President of 

Next Management in exchange for a compensation package which 

included a $375,000 annual salary and medical benefits (Notice of 

Motion, Exhibit B). The 2007 employment agreement additionally 

contained provisions governing non-compete clauses, and 

provisions governing Next Management's ability to terminate 

plaintiff "for cause" (id. Article 8). 

Beginning in March of 2008, plaintiff claims that numerous 

events transpired at the hands of the individual defendants which 

collectively acted to "undermine" plaintiff's credibility and 

reputation, ultimately resulting in plaintiff's job  being 

terminated in September of 2008. These events included a short- 

lived attempt to relocate her division and staff from t h e  sixth 

to the seventh floors of Next Management's office space which 

left plaintiff "isolated" on the seventh f l o o r  with her assistant 

(Complaint ¶ ¶  19-23) and a series of job  modifications which 

redirected plaintiff's duties and took her  away from her 

established client base (id. ¶ ¶  22-23, 30-33). Plaintiff also 

claims that the individual defendants intentionally misled her 

w i t h  respect to company practices which are claimed to have 

impacted on plaintiff's job responsibilities (u. ¶ 2 7 - a s ) ,  and 

refused to respond to questions and concerns expressed over her 

new responsibilities (id. ¶ 24, 25, 3 2 ) ,  and at times, even 

ignored her (id, ¶ 3 8 ) .  
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Plaintiff was ultimately terminated from h e r  job with 

defendant Next Management on September 26, 2008. This action 

seeking recovery under theories of breach of contract, 

interference with contractual relations, tortious interference 

with prospective business relations, and defamation/slander per 

se, followed. 

t o r t i o u s  

Discussion 

Defendants contend that notwithstanding plaintiff's 

allegations, plaintiff's f a c t s ,  as alleged, f a i l  to maintain any 

cognizable legal theory upon which she may succeed (Leon V. 

Martinez , 84 NY2d 83, 87-88 [ 1 9 9 4 1 ;  Camndan  Fo r FL$c a1 Equity, 

c. v ,  State of New York , 8 6  N Y 2 d  307, 318 [1995]. See 

generally, Barr, Altman, Lipshie, and Gerstman; New York Civ il 

Prac t  ice Befar e T r i a L  [James Publishing 20081 536.01 et seq.)  . 
This c o u r t ,  having reviewed the papers submitted, 1 s  inclined to 

largely agree. 

A necessary procedura l  requirement for a claim asserting 

s e ,  is the inclusion, in the either defamation or slander per 

complaint, of the particular words complained of (CPLR 3016(a)). 

Plaintiff's complaint however, only contains the general 

assertion that on September 26, 2008, defendants publicly 

announced that plaintiff had resigned from h e r  position with the 

company, effective immediately (Complaint, 963) and that 

defendants had given out "false information" to "clients and 
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models”. Not only is plaintiff’s allegation improperly pleaded 

under the CPLR because the allegations are vague, the statements 

plaintiff accuses defendants of making, on their own, are simply 

no t  actionable under either defamation or slander p e r  se 

standards. 

Success on a defamation requi res  plaintiff to establish the 

existence of (1) a false and defamatory statement; (2) made about 

the plaintiff; 

party; and (4) caused the plaintiff to sustain damages. By 

contrast, a successful slander p e r  se claim r equ i r e s  plaintiff to 

establish t h e  existence of a statement made by a defendant which 

either (1) charges plaintiff with a serious crime; (2) injures 

plaintiff in his or h e r  trade, business or profession; , ( 3 )  

alleges that plaintiff has a loathsome disease; or (5) imputes 

unchastity to a woman (Liberman v. Gelste h, 8 0  N Y 2 d  4 2 9  [1992]). 

(3) which was published by a defendant to a third 

“Allegedly harmful words must be construed in context. and 

interpreted reasonably, and are only actionable if susceptible of 

a defamatory meaning” (pw&aii  v ,  3 4 1  Fast 7 2  s t r e e t  c orp ,  14 

AD3d 304, 305 [lst Dept. 20051). In the instant action, 

plaintiff s t a t e s  that defendants told soine of plaintiff’s clients 

t h a t  she had resigned. According to plaintiff‘s affidavit in 

opposition, nonparty Karen Chanti told Dawn Stauffacher of J . C .  

Penney that plaintiff had simply resigned, and told Merlo Faundex 

of Spiegel that p l a i n t i f f  had resigned because she had not been 
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happy at Next Management. Defendant W i l k e n f e l d  told Oliver Daube, 

owner of Lumier, t h a t  plaintiff had resigned because she had 

decided to stay at home with h e r  children (Affidavit of Maria 

Cognata ¶ll). Interpreted reasonably, none of these comments 

convey any harm, nor  do they support the inference that 

V. plaintiff's business would be, or was, injured (see, Jibermn 

h l s t e i n ,  8 0  N Y 2 d  429 [19921 ;  Wverhouss :  v. Cooke Cen ter foL 

Learni  nq a. d Dev e lopmea,  Inc., 177 Misc2d 365 [Sup Ct. NY Co. 

19981). As such, dismissal of plaintiff's fourth cause of action 

is warranted. 

Plaintiff's third cause of action which alleges t o r t i o u s  

interference with prospect ive business or business r e l a t i o n s ,  

a l s o  f a i l s .  

interference of business is the existence of a a n e c i f i c  business 
relationship coupled with the claim that a defendant's conduct 

A necessary requirement for a claim of tortious 

thwarted the establishment or continuation of that relationship 

( W r n  VP P r i  z ,  226  AD2d 278  [l't Dept 1 9 9 6 1 ) .  Plaintiff's 

claim that defendants used "improper means" to interfere with h e r  

business relationships w i t h  "clients" and "models" does not meet 

this requirement. As such, the third cause of action is 

dismissed. 

Plaintiff's second cause of action for tortious interference 

with a c o n t r a c t  similarly fails. 

advanced o n l y  as to the individual defendants, 

Establishment of this claim, 

requires plaintiff 
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to plead (1) the existence of a valid contract between plaintiff 

and a third party; (2) a defendant's knowledge of that con t rac t ;  

(3) t h e  intentional a c t s  of defendant c a u s j n g  the breach;  and (4) 

damages (Fos t e r  v T  Church ill, 87 NY2d 744, 749-750 [ 1 9 9 6 ] ) .  

While there is l i t t l e  question that plaintiff can establish that 

the individual defendants knew of the existence of her valid 

employment contract with Next Management, it is doubtful t h a t  

plaintiff will be able to establish t h e  t h i r d  and fourth 

requirements necessary to h e r  claim. 

who plaintiff claims interfered with her employment contract by 

changing and restricting her job duties, are all corporate 

officer of Next Management. This is significant, because in the 

absence of evidence of the commission of individual separate 

tortious acts, a corporate officer cannot be held personally 

liable for inducing a corporation to terminate the employment 

contract of an at-will employee ( 

Publish-, Inc., 133 AD2d  585 [lYt Dept 1 9 8 7 1 ) .  Since 

plaintiff's complaint is devoid of any claims t h a t  any of the 

individual defendants performed separate tortious ac ts ,  

plaintiff's second cause of action must be, and i s ,  dismissed. 

The individual defendants, 

v, Straicrht ArrQu 

Plaintiff's remaining cause of action for breach  of contract 

is advanced solely as to Next Management. 

been no arguments adequately supporting dismissal of this cause 

of action, defendant's motion to dismiss plaintiff's first cause 

Inasmuch as there has 
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of action is denied. 

As such, it is 

ORDERED that defendants’ motion to dismiss plaintiff’s 

complaint is g r a n t e d  solely as t o  the second, third, and fourth 

causes of action, and the claims advanced as against J o e l  

Wilkenfeld, F a i t h  Kates, and Milie P e l l e t  are dismissed; and it 

is f u r t h e r  

ORDERED t h a t  the balance of t h i s  action, advanced as against 

defendant  Next Management, LLC, shall continue; and it is further 

ORDERED t h a t  within 20  days of service of a copy of  t h i s  

order w i t h  n o t i c e  of entry, defendant  Next Management, LLC shall 

3erve it3 Answer. 

Counsel for the remaining parties are d i rec t ed  to appear in IA 

P a r t  15, Room 3 3 5 ,  60 Centre Stree t ,  N e w  York New York on May 1, 

2 0 0 9  a t  11:OO a.m. f o r  a Preliminary Conference. 

This memorandum op in ion  constitutes the decision and order  

of the C o u r t .  
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