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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 15

MARIA COGNATA ~
o Index No. 6078%90/08
Plaintiff, ' Mtn Seq. 001

-~against-
NEXT MANAGEMENT LLC, JOEL WILKENFELD,

FAITH KATES, and MILIE PELLET,% %@90 60.

Defendants. 49}

}0,9
. A
WALTER B, TOLUB, J.: O&)Q\

This action arises from plaintiff’s ZOagﬁjob termination as
the Vice President of defendant Next Management, LLC (“Next
Management”). By this motion and pursuant to CPLR 3211,
defendants Next Management, Joel Wilkenfeld (“Wilkenfeld”), Faith
Kates (“Kates”) and Milie Pellet (“Pellet”) (collectively,
“defendants”) move to dismiss plaintiff’s complaint in its
entirety.

Background

Plaintiff began working in the model talent management
industry in 1989 and met defendant Wilkenfeld while working for
him at Spectrum Model Agency (“Spectrum”) (Complaint, 910). 1In
1992, Spectrum merged with Next Model Management, owned by
defendant Kates (id.). It appears that Next Model Management
eventually became known as Next Management, LLC.

On March 1, 2007, plaintiff and defendant Next Management,
executed an employment agreement (“the 2007 employment

agreement”). Under the terms of the agreement, which covered a
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period of five years, plaintiff was to serve as Vice President of
Next Management in exchange for a compensation package which
included a $375,000 annual salary and medical benefits (Notice of
Motion, Exhibit B). The 2007 employment agreement additionally
contained provisions governing non-compete clauses, and
provisions governing Next Management’s ability to terminate
plaintiff “for cause” (id. Article 8).

Beginning in March of 2008, plaintiff claims that numerous
events transpired at the hands of the individual defendants which
collectively acted to “undermine” plaintiff’s credibility and
reputation, ultimately resulting in plaintiff’s Jjob being
terminated in September of 2008. These events included a short-
lived attempt to relocate her division and staff from the sixth
to the seventh floors of Next Management'’s office space which
left plaintiff “isolated” on the seventh flecor with her assistant
(Complaint 99 19-23) and a series of job modifications which
redirected plaintiff’s dutles and took her away from her
established client base (id. 99 22-23, 30~33). Plaintiff also
claims that the individual defendants intentionally misled her
with respect to company practices which are claimed to have
impacted on plaintiff’s job responsibilities (Jd. 927-29), and
refused to respond to questions and concerns expressed over her
new responsibilities (id. 9 24, 25, 32), and at times, even

ignored her (id. 938).
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Plaintiff was ultimately terminated from her job with
defendant Next Management on September 26, 2008. This action
seeking recovery under theéries of breach of contract, tortious
interference with contractual relations, tortious interference
with prospective business relations, and defamation/slander per
se, followed.

Riscusgion

Defendants contend that notwithstanding plaintiff’s
allegations, plaintiff’s facts, as alleged, fail to maintain any

cognizable legal theory upon which she may succeed (Leon v,

Martipez, 84 NY2d 83, 87-88 [1994]; ' Fo al B
St N , 86 Ny2d 307, 318 [1995]. See
generally, Barr, Altman, Lipshie, and Gerstman; New Y Civ

ice B e ial [James Publishing 2008] §36.01 et seq.).
This court, having reviewed the papers submitted, is inclined to
largely agree.

A necessary procedural requirement for a claim asserting
either defamation or slander per se, is the inclusion, in the
complaint, of the particular words complained of (CPLR 3016(a)).
Plaintiff’s complaint however, only contains the general
assertion that on September 26, 2008, defendants publicly
announced that plaintiff had resigned from her position with the
company, effective immediately (Complaint, 963) and that

defendants had given out “false information” to “clients and
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models”. Not only is plaintiff’s allegation improperly pleaded
under the CPLR because the allegations are vague, the statements
plaintiff accuses defendants of making, on their own, are simply
not actionable under either defamation or slander per se
standards.

Success on a defamation requires plaintiff to establish the
existence of (1) a false and defamatory statement; (2) made about
the plaintiff; (3) which was published by a defendant to a third
party; and (4) caused the plaintiff to sustain damages. By
contrast, a successful slander per se claim requires plaintiff to
establish the existence of a statement made by a defendant which
either (1) charges plaintiff with a serious crime; (2) injures
plaintiff in his or her trade, business or profession; (3)
alleges that plaintiff has a loathsome disease; or (5) imputes
unchastity to a woman (Liberman v. Gelstein, 80 NY2d 429 [1892]).

“Allegedly harmful words must be construed in context and
interpreted reasonably, and are only actionable 1if susceptible of
a defamatory meaning” ( d 3 orp, 14
AD3d 304, 305 [1°f Dept. 2005]). In the instant action,
plaintiff states that defendants told some of plaintiff’s clients
that she had resigned. According to plaintiff’s affidavit in
opposition, nonparty Karen Chanti told Dawn Stauffacher of J.C.
Penney that plaintiff had simply resigned, and told Merlo Faundex

of Spiegel that plaintiff had resigned because she had not been
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happy at Next Management. Defendant Wilkenfeld told Oliver Daube,
owner of Lumier, that plaintiff had resigned because she had
decided to stay at home with her children (Affidavit of Maria
Cognata 411). 1Interpreted reasonably, none of these comments
convey any harm, nor do they support the inference that
plaintiff’s business would be, or was, injured (see, Liberpan v,

Gelstein, 80 Ny2d 429 [1992]; Culverhouse v. Cooke Center for

Le n d elo Inc,, 177 Misc2d 365 [Sup Ct. NY Co.
1998]). As such, dismissal of plaintiff’s fourth cause of action
is warranted.

Plaintiff’s third cause of action which alleges tortious
interference with prospective business or business relations,
also fails. A necessary requirement for a claim of tortious
interference of business is the existence of a specific business
relationship coupled with the claim that a defendant’s conduct
thwarted the establishment or continuation of that relationship
(Korn v. Pringz, 226 AD2d 278 [1°" Dept 1996]). Plaintiff’s
claim that defendants used “improper means” to interfere with her
business relationships with “clients” and “models” does not meet
this requirement. As such, the third cause of action is
dismigsed.

Plaintiff’s second cause of action for tortious interference
with a contract similarly fails. Establishment of this claim,

advanced only as to the individual defendants, requires plaintiff
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to plead (1) the existence of a valid contract between plaintiff
and a third party; (2) a defendant’s knowledge of that contract;
(3) the intentional acts of defendant causing the breach; and (4)
damages (Foster v. Churchill, 87 NY2d 744, 749-750 [1996]).
While there is little question that plaintiff can establish that
the individual defendants knew of the existence of her valid
employment contract with Next Management, it is doubtful that
plaintiff will be able to establish the third and fourth
requirements necessary to her claim. The individual defendants,
who plaintiff claims interfered with her employment contract by
changing and restricting her job duties, are all corporate
officer of Next Management. This is significant, because in the
absence of evidence of the commission of individual separate
tortious acts, a corporate officer cannot be held personally
liable for inducing a corporation to terminate the employment
contract of an at-will employee (Bonannd v. Strajght Arrow
Publishers, Ing,, 133 AD2d 585 [1°" Dept 1987]). Since

plaintiff’s complaint is devoid of any claims that any of the
individual defendants performed separate tortious acts,
plaintiff’s second cause of action must be, and is, dismissed.
Plaintiff’s remaining cause of action for breach of contract
is advanced solely as to Next Management. Inasmuch as there has
been no arguments adequately supporting dismissal of this cause

of action, defendant’s motion to dismiss plaintiff’s first cause
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cf action is denied.

As such, it is

ORDERED that defendants’ motion to dismiss plaintiff’s
complaint is granted solely as to the second, third, and fourth
causes of action, and the claims advanced as against Joel
Wilkenfeld, Faith Kates, and Milie Pellet are dismissed; and it
is further

ORDERED that the balance of this action, advanced as against
defendant Next Management, LLC, shall continue; and it is further

ORDERED that within 20 days of service of a copy of this
order with notice of entry, defendant Next Management, LLC shall

serve its Answer.

Counsel for the remaining parties are directed to appear in IA
Part 15, Room 335, 60 Centre Street, New York New York on May 1,

2009 at 11:00 a.m. for a Preliminary Conference.

This memorandum opinion constitutes the decision and order

of the Court.

Dated: .—‘) \@,laﬁl-

ALT R B. TOLUB, J.S.C.
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