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P l a i n t i f f ,  

-against- 

SHURGUARD STORAGE CENTERS, INC. and 
THE METROPOLITAN TRANSPORTATION 
AUTHORITY 

D e f e n d a n t s  ~ 

___________-___l__-ll_lll_ ---------- 

WALTER B. TOLUB, J. : 

This action f o r  p r o p e r t y  damage 

Index No. 
Mtn Seq.  

-. 

--- 

arises out of plajntiff's 

claim t h a t  his p r o p e r t y ,  stored in a storage u n i t  belonginq to 

Shurguard Sto rage  C e n t e r s ,  I n c . ,  ( " d e f e n d a n t " ) ,  was damaged by 

w a t e r  in J u l y  of 2005. 

By t h i s  m o t i o n ,  d e f e n d a n t  moves for summary judgment  

pursuant to CPLR 331.2" 

summary judgment and  an orde r  1 l i m i t i . l z g  their liability, if a n y ,  

to a maximum of f i v e  thousand d o l l d r s  ($5,000) as set f o r t h  by 

t h e  terms of t h e  s t o r a g e  u n i t  lease. P l a i n t j - f f ,  in opposition, 

cross-moves for an order striking a multitude of the affirmative 

defenses advanced by d c f e u d a n t ,  including those which involve 

claims of 1iabil.ity l i m i  t a t i o n  u n d e r  the l e a s e  agreement d a t e d  

AI t e r n a t - l v e l y ,  d e f e n d a n t  seeks  partial 

'Plaintiff's submissions r e p r e s e n t  t h a t  settlement h a s  b e e n  
reached with co-defcndan t I t h e  M e t r o p o l i t a n  Transportation 
Authority. For simplicity, d e f e n d a n t  Shurguard Storage Centers, 
Inc. is t h e r e f o r e  re fer red  to as "de fendan t "  for the purpose of 
this motion. 
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May 6, 2003; defenses ar.i.sin(3- in c o n n e c t i o n  w i t h  “ i n s u r a n c e  

r e q u i r e m e n t s ”  of  t .hc l e a s e  addendum; and the  a f f i r m a t i v e  defense 

of lack of s t a n d i n g .  

Bac kgroynd 

P l a i n t i f f  i s  i n v o l v e d  in t-he b u s i n e s s  o f  selling rare r u g s  

and c a r p e t s .  In May of 2003, p l a i n t i . f S  went. to defendant.  

S h u r g u a r d  S t o r a g e  Centers, I n c .  i.n Long Island C i t y  t-o obtain a 

self-storage unit. Defendan t  i ssued, and t h e  parties executed, a 

written “self-storage u n i . t ”  l e a s e  agreement and a “lease 

addendum“ ( c o l l e c t i v e l y ,  “ t . h c  st-orage uni. t ].ease”) for s t o r a g e  

u n i t  1 0 4 6  ( “ t h e  stlorage. unit”) . 

By the terms of the executed agreement, p l a i n t i f f  

represented that u n l e s s  de fendan t  was o therwj . se  n o t i f i e d  i n  

w r i t i n g ,  and  i.n advance, the t o t a l  value of  t h e  property 

p l a i n t i f f  i n t e n d e d  to s t o r e  in unit 1 0 4 6  would not exceed $ 5 , 0 0 0 .  

(Not-ice of Motion, Exhibit H ) .  P l a i n t i f f  further r e p r e s e n t e d  

t h a t  he understood t h a t  as occupant of the u n i t ,  defendant’s 

maximum l i a b i l i t y  would not excecd $5,000. Furthermore, 

p l a i n t i f f ,  by virtue 0 . F  , the  lease, agreed that he would defendan-tl 

harml.ess  “from and a g a i n s t  a n y  and  all claims, damages,  cos t . 3 ,  

and  expenses, i n c l u d i n g  a t - t o r n e y s ’  fees a r i s i n g  from o r  i n  

c o n n e c t i o n  w i t h  Occupant‘s u s e  of  the Storage I J n i t ”  (id.). 

On J u l y  10, 2005, p l a i n t i f f  claims t h a t  Yhe p r 0 p e r t . y  stored 

i n  un i t .  1 0 4 6 ,  which  at: t h e  t i m e  consisted of over 120 rugs arid 
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o t h e r  merchandise, was severely damaged by water which en te red  

t h e  storage ui1j.t , t h r o u g h  one of unit's w a 1 J . s  (see, Complaint, 

Affj.rmation of David I.. A b o u l a f i a  in Support of Cross-Motion, 

p.2). In January of 2006, plaintiff commenced this action for 

property damage. Advnncinq two causes of act-ion against 

d e f e n d a n t ,  plaintiff seeks $161.., 165.00 in damages predicated upon 

theories of negligence and private n u i s a n c e .  

In response to p l a i n t i f f ' s  complaint, defendant served 

plaintiff with a verified answer containing fourteen affirmative 

d e f e n s e s  ranginq from improper venue (El-eventh Affirmative 

Defense) to claims of  liability limitation based on l a n g u a g e  set 

forth i n  t h e  agreements e x e c u t e d  by plaintiff f o r  the leased 

storage unlt ( F o u r t e e n - t h  A f f i r m a t - i v e  Defense) . Defendant 

however, never moved to dismiss plaintiff ' 5  complaint based on 

any of their asserted af-f-i rmat.ive defenses. Instead, the partj-es 

continued t h r o u g h  the discovery phase, which  eventually resulted 

in plaintiEf's admission t h a t  the ].terns stored in self storage 

unit 1046 and claimed damaged on J u l y  10, 2005, were never 

a c t u . a l l y  paid for by the plaintiff (See, Notice of Cross-Motion, 

Affidavit of Ismael Momeni, E x h i b i t s  A and B ) .  The i n s t a n t  

motion and cross-motion followed. 

Dizcuss  ion 

As a p r e l  j h i n a r y  m a t - l - . e r r  t h e  c o u r t  f i.rst addresses, and 

g r a n t s ,  t.he portion of plaintiff's cross-motion which s e e k s  t n  
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strike defendant's affirmative d e f e n s e  of l a c k  of standing. 

Simply s t a t e d ,  since d e f e n d a n t  f a i l e d  to raise this defense in 

either t h e i r  answer  or in a pre-answer motion to dismiss, t h e y  

are now precluded from raising this defense now (see, C P L R  

3211 ( e )  ) . 

T u r n i n g  t o  the isstie of I.iability limitation, the court 

notes t h a t  contrary to plaintiff's arguments, when the parties 

executed a lease for the s t o r a g e  unit in  defendant.'^ facilit-y, 

the lease d i d  no t  create ei-ther a landlord-tenant or a bailor- 

bailee relationship. What i t  created, as defined under N e w  York 

Lien Law § 182, was t h e  relationship of an owner of a self- 

s t o r a g e  f a c i l i t y  and an occupant of a s e l f - s t o r a g e  f a c i l i t y  ( s e e ,  

Lien Law S182; Westcorn Corp. v. Greater  New York Mutual Ins. Cn., 

41 Ad3d 224 [lst- Dept 20073). The distinction is significant, 

because under the Lien L a w ,  self-storage lease cl.auses containing 

limitations of l i a b i l i t y  or "ho ld  harmless" provisions ar_a 

enforceable (see, 1,evv v. Morqai7 B r o t b e r S  Na nhattan Storaqe 

Company, Inc., 204 A D 2 d  69.5 [2"" k p I :  19945; GOldberq v .  

Manhattan Mini. Stora,cfe  Corporgtion, 225 AD2d, 408 [P Dept 

19961 ) . 

The agreement at the [:ore of t h i s  action contains both a 

limitations of liability clause and  a hold harmless clause which 

plaintiff acknowledged not once, b u t  twice when t-he lease was 

e x e c u t e d .  F u r t h e r m o r e ,  despi tc p l a j . n t i f f ' s  claims t n  t h e  
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c o n t r a r y ,  b o t h  liability l i m i t a t i o n s  were i d e n t i f i e d  and  

referenced in defendant's answer as p a r t  of defendant's 

f o u r t e e n t h  a f f i r m a t i v e  defense, which reads i n  pertinent p a r t :  

T h i r t - y - F i f t h :  P r i o r  t o  July 10, 2005, p l a i n t i f f  entered 
i n t o  a s e l f - s t o r a g e  lease agreement w i t h  Shurguawd. 
Shurguard will beg l e d v e  o€ c o u r t  t o  re fe r  t o  the agreement 
a t  t h e  time of trial. 

T h i r t y - S i x t h :  I n  t h e  agreement, plaintiff represented  
t o  S h u r g u a r d  that- t h e  t o t a l  v a l u e  of  a l l  p r o p e r t y  s t o r e d  o r  
to be s t o r e d  i n  t h e  f u - t u r e  in the s t o r a q e  u n i t  t o  be used b y  
p l a i n t i f f  was l e s s  than $ 5 , 0 0 0 .  P l a i n t i f f  agreed t h a t ,  t h e  
m a x i m u m  l i a b i l i t y  of Shurguacd f o r  any claim o r  s u i t  b y  
p1 .a in t i . f f  f o r ,  int-er alia, damages t.o p r o p e r p y  i n  t h e  u n i t .  
was $ 5 , 0 0 0 .  

T h i s t y - S e v e n t h :  P u r s u a n t  t o  t h e  agreement e n t e r e d  i n t o  
be tween plaintiff and Shurgua rd ,  t h e  maximum l i a b i l i t y  of  
Shurgua rd  f o r  a n y  claim o r  s u i t  f o r  damages t o  t h e  proper ry  
s t a r e d  in the u n i t  occ i ip i ed  by plaintiff i s  $ 5 , 0 0 0 .  

T h i r t y - E i g h t h :  A c c o r d i n g l y ,  a n y  l i a b i l i t y  by Shurgua rd  
f o r  t h e  a l l e g e d  darnayes to p l a h n t i f f ' s  p r o p e r t y  is l i m i t e d  
t o  $ 5 , 0 0 0 .  

( V e r i f i e d  A n s w e r ,  Notice of  Motion, E x h i b i t  C). 

The raised defense  is s i g n i f i c a n t .  f o r  t w o  reasons. F j r s t ,  

t - h e  mere f a c t  t h a t  plaintiff himself e n t e r e d  i n t o  an  agreement 

where h e  twice i n i t i a l e d  -t:hese l i a b i l i t y  p r o v i s i o n s  s e v e r e l y  

undermines  his claims of "surpr ise"  and " p r e j u d i c e "  i f  d e f e n d a n t  

were allowed t o  rely upon t h e  l i a b i l i t y  p r o v i s i o n s  in defense t o  

t h i s  action. Second, and more importantly, the l i a b i l i t y  

p r o v i s i o n s  a r e  enforceable, and t h e r e f o r e  w a r r a n t  t h e  g r a n t i n g  of 
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an order of  partial summary judgment limiting defendant's 

l i a b i l i t y ,  i f  a n y ,  to $ 5 , 0 0 0  a s  d e l i n e a t e d  i n  t h e  p r o v i s i o n s  of 

t h e  executed self-storage agreement .  

The c o u r t  cannot however grant :  summary judgment in e n t i r e t y  

due to the cl .oud of quesrions hovering over t h e  i s s u e  of  p r o p e r t y  

0wnersh i .p .  A p a r t y  c a n n o t  c l a i m  damages f o r  p r o p e r t y  i t  d o e s  not 

own, and p l a j - n t i f f ,  who has  a c h i - t t e d  t h a t  h e  has  n o t  paid for .the 

items he claims were damaged, cannot conclusively est :abl . ish 

ownership based s o l e l y  upon the presentation o f  t w o  invoices from 

non-party Asian Handi  C r a f t s  Impor t ,  I n c .  (See Not i ce  of Cross-  

Motion,  E x h i b i t  B; see a l s o ,  SvrnbcJl Press, I n c . ,  v. S & L  

P r o p e r t i e s  Assoc. , 1 8 3  AD%d 634 [l'''. Dept 19921 ("Mere possession 

of  p r o p e r t - y ,  does not: cre3t.e a n  i n s u r a b l e  i - n t c r e s t  therein a b s e n t  

proof of a d i r e c t  10ss by the i . n s u r e d  resulting from d e s t r u c t i o n  

of the p r o p e r t y " )  ; Iv. to. appeal d e n . ,  81 N Y 2 d  7 7 6  [1993], 

r e a r g .  d e n . ,  81 NY2d 990 [1993]). If a n y t h i n g ,  t h e  submissions 

on t h e  cecord c o n c e r n i n g  p l a i , n t r i f f ' s  ownership of the items 

claimed destroyed, .rai.se more q u e s t j . o n s  t h a n  they a n s w e r  and  a s  

such, precludes an  award of summary judgment  (Sillman v ,  

T w e n t i e t h  Centurv-Fox Film Gorp., 3 N Y 2 d  395 [1957]; Jdinesrad v 

N e w  York Univ. M e c i .  C e n t e r ,  64  NY2d 851, 853 [1985]. See 

generally, Barr, Altman, L i p s h i e ,  and  Gerstman; N e w  York  Civil 

Practice Before T r i a l ,  [James P u b l i s h i n g  20071 53'7: 9 1 - 9 2 )  . 
Accordingly, it is 
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ORDERED t h a t  defendant's m o t i o n  for summary judgrnerlt grantied 

solely to the e x t e n t .  of 1 j . m i t . i n q  l i a b i l i t y  a t  trial, if a n y ,  to 

$ 5 , 0 0 0  as set forth in t h e  terms of the st .orage u n i t  agreement; 

a n d  i t  is f u r t h e r  

ORDERED t:hat t h e  balance of d e f e n d a n t ' s  motion i s  den ied ;  

and it is f u r t h e r  

ORDERED t h a t  the portion of plaintiff's motion s e e k i n g  an 

order granting d e f e n d a n t ' s  affirmative defense of l a c k  of 

s t a n d i n g  is granted; and j , t  is f u r t h e r  

ORDERED . t h a t  t h e  balance of plaintiff's motion i s  d e n i e d ;  

and it is further 

ORDERED that the Clerk of C o u r t  ent.er j uclgment a c c o r d i n g l y .  

Counsel for h h e  p a r t i e s  are d i rec t ed  to appear for a Pre-Trial 

confe rence  at 11:OO a.m. on May 1, 2009 in IA P a r t  15, Room 335, 

60 Centre Street, New Yorlc ,  N e w  Y o r k .  

Thi.s memorandum o p l n i o n  c o n s t i t u t e s  the  decision and, o r d e r  

o f  t h e  

Dated: 

Court. 
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