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UED ON 312412009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
. .  

PART 32 PRESENT: Hon. BARBARA R, KAPMCK 
Justice \ 

i 

- v -  
MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

U 
The followlng papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhlblts ... 

Answering Affidavits - Exhibits 

Replying Affidavits / 
, 

Cross-Motion: g e s  No 

Upon the foregolng papers, It is ordated that this motion 
n 

& P 0 p 
Check one: FINAL DISPOSITION 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : IAS PART 39 

JILL RALSTON arid MASSlMO BAKF!A d /b /a  
-X . _ _ _ _ _ _ _ _ _ _ _  - - - - - - - - - - - -  - _ . - - - - - . 

FABULOUS FTT,  

E l l  a i n  t i f f 9 , 

- agains t .  - 

L I F E  S'l 'YLE b'OlIMS AN13 DISPLAY CO. , INC. , 

This  is an a c t 1  

P l a i n t i f f s  J i l l  

DECLSION/ORDER 
Index N o .  102733/06 
Motion S e y .  N o .  001 

F i t ,  
. J,*b 

a r e  engaged i n  t h e  bus iness  of securing and supply ing  mannequin 

forms to customers i n  t h e  r e t a i l  c lo t .h ing  b u s i n e s s .  Defendant L i f e  

St .yle  Forms and Disp lay  C o .  , I n c .  is engaged i n  t h e  bus iness  of 

rnanufacturirig t h o s e  forms. 

P l . a i n t i f  f 5; c la im t o  have entered i n t o  two purchase  order 

agrccme1it.s da t ed  A p r i l  11, 2 0 0 5  arid A p r i l .  2 1 ,  2 0 0 5  wi th  defendant 

f o r  t h e  p i ~ ~ h a : : e  and s a l e  of mannequin f orins. The l a t t e r  purchase 

order- speci.f ically provided t h a t  " [a] 11 d e l i v e r i e s  Lo be rcceived 

by F a b ~ l o ~ i ~  Fit ' ! '  no l a t e r  than LJuly  1 5 t h .  " P l a i n t - i f  f s  allege that. 

defendant. fai 1 ecl and re fused  t.c, manufacture the riiannequiii forms i n  

compliaiice wi th  t hc  s p e c i f  icaLions set  fort.11 i n  t.he pur.cl-iase 

o r d e r s ,  arid f u r t h e i -  allege tihat: Lhe samples del iveretl  were riot 
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s u i t a b l e  for- the pur-pose:; in tended .  ' Plai,nt.i ffs claim t o  have 

1,-epudiated the cont rac t  once i t .  became apparent. t h a t  defendant 

would not: be a b l e  t o  d e l i v e r  s u i t a b l e  goods by J u l y  1 5 ,  2005. 

P l a i n t i f f s  c la im Lo have s u s t a i n e d  at: l e a s t  $ 5 6 6  , 322. 0 0  i n  damages 

a s  C'L r - c su l t  of defendant's purpor ted  breach ,  i. e .  , the c o s t  of 

p l a i n t i . f f s '  "cover" under IJCC 5 2-711 and 2-71;? . '  

Defendant. n o w  moves by Order-  t o  Show C!ause f o r  an orde r  

pursuant  t o  CPLX S §  3 1 2 4  and 3 1 2 6 ,  ( a )  compelling p l a i n t i f f s  t o  

producc- documcmts pr-cviously dEmarided by dcfendant. , and (b) i n  t h e  

event  of p l a i n t i f f s '  r e f u s a l  t o  produce such documents, imposing 

a p p r o p r i a t e  s a n c t i o n s  a g a i n s t  p l a i n t i f f s  . 

P l a i n t i f f s  oppose the motion and cross-move f o r  a p r o t e c t i v e  

o r d e r  pursuant  t o  CPLR § 3101(c) d i r e c t i n g  t h e  r e t u r n  of a 

pu rpor t ed ly  p r i v i l e g e d  document , which def eridant annexed as Exhib i t  

D t o  i t s  rnotion; e n j o i n i n g  defendant from us ing  said document at. 

According t o  p l a i n t i f f s ,  t h e  forms d i d  not  s tand  1 

upr igh t  , but r a t h e r  leaned forward or- s ideways.  

"Where a seller breaches tlie c o n t r a c t ,  " as  is a l l e g e d  
hcrc, "tlie buyer- may cover by making a s u h s t i t u t . e  purchase o f  
goods from ano the r  s e l l e r ,  provided that .  such purchase i s  made i n  
good fait.11 and without  urireasor-iable de l ay  (see UCC 2 - 7 1 2  [11 ; 
a d d i t i o n a l  c i t a t i o n s  omi t ted)  , " W a . 7 c k  Rr-os. Ag. Servi.ce, Inc. v 
Hi l lock ,  5 A W d  1058, 10G0 ( 4 t . h  Dep't. 2004). 

This  a c t i o n  i s  thus distiiicjuisIiablF: from an ins ta i ( :e  
wher-e a biiyer r c t a i n e d  d e f e c t i v c  goods and thus c o u l d  " ' recover  
as damages only thc l o s s  r e s u l t i n g  i n  t h e  o rd ina ry  course of 
events  fr-orn the s e l l e r '  s breach. ' " M e c l i r - i o 1  L t d .  v Boc;t:on 
S c i e n t i f i c  C o r p . ,  3 4 6  FSupp2d S ' I S ,  596 (SDNY 2004) ; UCC ; ! - r /14 .  
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t r i a l  o r  d e p o s i t i o n s ,  and determining Chat t h e  a t t o r n e y - c l i e n t  

p r i v i l e g e  has not  been waived.3 

In support: (if it,:.; motion, defendant a rgues  that .  t h e  docmrnerits 

sought d i r e c t l y  relate t o  p l a i n t i f f s ’  a l 7 e g a t i o n s  tAat t h c  

mannequins s u p p l i e d  by defendant  w e r e  u n s u i t a b l e  f o r  t h e i  r: in tended 

purpose , arid t h a t  as  a r e s u l t  of defendant  s a l l e g e d  failure t.o 

pr-ovide these goods on a t- imely b a s i s ,  plaintiffs w e r e  f o rced  t o  

o b t a i n  t-hem from a n o t h e r  manufacturer a t  s u b s t a n t i a l  a d d i t i o n a l  

c o s t .  

Defendant f u r t h e r  contends t h a t  ev idence  of p l a i n t i f f s ‘  

unde r ly ing  purpose f o r  o r d e r i n g  t h e  goods, and t h e  terms of t h e i r  

agreement t o  r e s e l l  t h e  goods t o  t h e i r  own customer,  a r e  r e l e v a n t  

t o  whether o r  not  p l a i n t i f f s  a c t e d  i n  “good f a i t h ”  under UCC § 2- 

7 1 2  (a) arid a r e  t h u s  d i s c o v e r a b l e .  

P l a i n t i f f s ,  on the o t h e r  hand, argue t h a t  t h e  c o n t r a c t  w a s  

solely between t h e  p a r t i e s  t o  t h i s  lawsui t .  arid s e t  f o r t h  t h e  

r e q u i r e d  s p e c i f  i c a t . i o n s  and d e l i v e r y  d e a d l i n e .  In a d d i t i o n ,  

plc7iIit.i.ffs did not. pa:;:.; 011 t:he a d d i t i o n a l  costs i n c u r r e d  in 

procur i  nq t h e  replacements t o  t -heir  customer.  P l a i n t i f f s  t h u s  c la im 

1 Accordling t o  p3.ai .nt . i f fs’  coiirisel , the document, w h i c h  
is t.yped 0 7 1  Fabulous k ’ i t ’ s  l e t t e r h e a d  and i s  a r e c i t a t i o n  of t.he 
f3c t . s  surr-oimcling t h i s  a c t i o n ,  “was c r e a t c d  by counsel  s request.  
prj.01- t o  the d r a f t i n g  of a complaint and t h e  c:onimeIicement of the 
ac t . i on .  ” 
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that defendant. is improperly seeking d i s c o v e r y  r eya rd ing  

c:omrrunic:atioris p1 ,a in t i f  f s had w i t . 1 1  t h e i r  custorrier-s t o  creat2e u n f a i r  

leverage a g a i n s t  p l a i n t i f f s  i n  t h i s  hlighl,y compe t i t i ve  b u s i n e s s .  

P l a i r i t  i f  f s a r e  d i . r ec t ed  t o  supplernent t h e i r  responses  t o  

defendarit.’ s discovery  demand:; w i t h i n  3 0  days of s c r v i c e  of a copy 

of tlii.:; o r d c r  w i t h  r iotice of ent-ry on ly  t.o t h c  e x t e n t  of p rov id ing  

document:; between Fabulous F i t  and any p a r t y  concern ing  t h e  q u a l i t y  

of t h e  goods actually produced by defendant  arid any s u b s t i t u t e ,  

al terriat . l ive o r  replacement goods ob ta ined  a f t e r  p l a i n t i f f s ’  

r e p u d i a t i o n  of the contract. 

P l a i n t i f f s  need no t  respond t o  t h e  remaining demands a t  issue, 

i n c l u d i n g  d e f e n d a n t ‘ s  r e q u e s t s  f o r  documents i d e n t i f y i n g  t h e  

“purpose j-ntended” for t h e  goods which a r e  t h e  subject of t h e  

c o n t r a c t  and documents concerning d e f e n d a n t ’ s  customer orders, as  

this C o u r t  f i n d s  t h a t  s a i d  r e q u e s t s  seek in fo rma t ion  o u t s i d e  the 

scope of  th i s  a c t i o n  f o r  breach  of c o n t r a c t .  

T h e  cross-mot.ion i s  g ran ted  a s  t - h i s  C o u r t .  f i n d s  that 

p l a i n t i f f  :; have mct t h i r  bux-den of showing Lhat t.hei I- “ c l i e n t  

irit.ended t o  rI1aintaj.n t.he c o n f i d e n t i a 1 i t . y  of t h e  document I 

reasor-iable s t -eps  were  Laker-i t o  prevent  disclosure, ” plaint: i f  fs 

“actcd pr-orriptly a f t e r  d i s c o v e r i n g  the d i  sc:l,osurc t o  remedy t-lie 

s i t u a t i o n ,  ” arid defendant  “ w i l l  not  s u f f e r  unduc p r e j u d i c e  i f  

4 
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a pr-otc!ct.ive order a g a i n s t  use of t.hc document is issued 

(c:it.ati,or?s ami-tted) . ‘ /  Oakwood R e a l t y  U o r p .  v HRH Cons t r .  Corp .  , 51 

AI33d 747, 749 (2nd Dep’t 2008). ,See a l s o ,  John B l a i r  

C o r i u n u i i i c a t i o n s  v R e l i a n c e  C a p 1  tal G r o u p ,  I82 AD2d 578 (1st. 13ep‘ t 

1992). 

Dcfcndants  are, t.herefor-c , precluded from using t h e  document 

in question durli.ny depositions or at. trial. T h i s  inadvertent 

exchange did not in any way waive the at.torney-client privilege. 

Counsel sha l l  appear- for a status conference in IA P a r t  39, 60 

Centre Street - Room 208 on May 6 ,  2009 a t  1 1 : O O  a.m. to coordinate  

all outs tanding  discovery. 

T h i s  co r i s t i t u t e s  t he  dec i s ion  arid order of this Court. 

Dated: March , 2009 I \&A f 

RARB#F&% . K A P N I C K  
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