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SUPREME COURT OF''l'I-lE STATE OF NEW Y O N  
COUNTY OF NEW YORK: PAKI' 5 5  

13AKI3hRA COLEMAN, BY HER 

COLEMAN, on behalf'of licrsclf and all others 
similarly situated, 

Index No. 108435/08 
A'I ' 'I 'ORN~Y-~-FAC'I' ,  MAZILEE 

Yc  t i ti on ers, 

- against - 

RTCl lARD 1:. DAINES, M.l),, iiidividually and in 
his orficial capacity as Commissioner, New York 
Statc Department of Health, and ROBCK'1' DOAR, 
individually and in his official cLapacity as 
Commissioner, New York City Huiiian Resources 
Adm i 11 is tr at i o 11, 

JANE S. SOLOMON, J.: 

Pctitioncr Barbara Coleman seeks a judgment certi@ing this proceeding as a class action, 

awarding petitioner a pennancnt iiijuiiction, a declaratory judgment, nominal damages, and 

attorney's fees and costs. 

Kespondent Robert Doar cross-niovcs, pursuant to CPLR 321 1 (a) and 7804 (0, for an 

order dismissing tlic proceeding. 

Background 

'I'he seveii causes oI'action in thc petition are based upon the following allegations: 

petitioner was born iu  1942, and resides in Brooklyn, New York. Rcspoiidcnt Richard F. Daines 

(Daincs), M.D., is the Corniiiissioncr of tlic New York State Departiiieiit of Health (DOH). 

Rcspoiidcnt Robert Doar (Doar) is the Comtnissioncr of the Ncw Yorlc City Human Rcsourccs 

Administration (THRA). Daines aiid Doar are each sued individually, as well as in their official 
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capacities as New Yorlc State and New York City Commissioners, respectively. 

Petitioner sul‘l‘ers [rom dementia, diabetes, depression, aiid other ailments, and she 

requires exlcnsive assistarice throughout the day and iijglit with numerous activities of‘ daily 

living, including ambulating, nical prcpal-ation, feeding, dressing, bathing, aiid grooming, and she 

cannot be le11 alone. On November 21,2007, and January 23, 2008, petitioner subinittcd a 

coiiipleted Medicaid application reqiresting Medicaid honic care services in the f o m  of personal 

carc attcndants consisting of sleep-in-service, 24 hours a day, scvcn days a week, retroactive to 

January 1,2008. Although petitioner was in “immcdiatc need” of care, respondents ncvcr gave 

hcr notice of lhe availability of temporary Mcdicaid in the form o l  personal carc attendant 

scrvices, which they were requircd to do pursuant to Social Services Law 133, and Arlicle 17 of 

the New Yorlc State Constitution. Pending the dcterniination on her application, petitioner was 

forccd to ~iiove in temporarily with licr sistcr, and attorney-in-[act, Mazilcc Coleman, who was 

obligated to provide care for petitioner, but was unable to provide the extensive amount of 

iiecessary care that pctitioncrs required. 

On May 22, 2008, pctitiorier filed a request lor temporary Medicaid in the form of 

personal carc attendant services, pending the ultimate dctcmination o l  her Medicaid applicalion. 

It is tlic policy of respondents (1) not to notify Medicaid applicants o l  the availability of 

temporary Mcdicaid in thc form of personal care attendants, (2) riot to provide or pay for 

temporary Mcdicaid benefits in the form ol‘ personal carc attcndants, and (3) not to rcnder a 

dccisioii on requests fbr temporary iiicdjcal assistance in the fbrm of personal care attendants 

witliin 48 hours of such request. Not receiving a dctcrniination on her Medicaid application, 

petitioner coiniiienced this proccccling in J ~ i i e  2008. 
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‘1’11~ petition contains seven causes of action. ‘I’lie first cause of action alleges that, by 

l’niling to render and implcincnt in a timely iiiaiiiier, a deteriniiiatioii as to how many hours of 

Medicaid-funded personal care attendant serviccs to which pctitioncr and the “Class C” 

ineiiibers’ are cntitlcd, as required by 42 USC 6 139Ga (a) (S), 42 CFR 5 435.91 1 (a), Doar 

violated 42 USC $ 1983. 

Tlic sccoiid cause of action alleges that, by failing to rcnder and implement in ;1 timely 

iiiamcr a dctcriiiiiiatioii as to how iiiaiiy hours of Medicaid-iunded personal care attendant 

sciviccs to which petitioner and llie Class C members are entitled, Doar violatcd 18 NYCRR 

360-2.4 (a), and tliat violation can be addrcsscd through CPLR 7803 (3), and an implied right of 

action. 

‘l’he third cause of action alleges that, by [ailing to give notice to petitioner and the Class 

A nicnibcrs about the availability o l  temporary Medicaid in the form of personal care attendant 

scrvices, pursuant lo Social Services Law 6 133 and Articlc 17, Section 1, ol’the New York Statc 

Constitution, respondents violated 42 USC $ 1983, in that thcy violated the Due Process Clausc 

oi‘ the Fourteenth Aiiicndnicnt of the United Stales Constitution, 42 lJSC 8 1396 (a) (8), 42 CFR 

$435.905. 

Thc fourth cause of action alleges that, by Liiling to give notice to petitioner and Class A 

inembers about h e  availability of teniporary Mcdicaid in the form ol‘persoiial carc attendant 

services, pursuant to Social Services Law $ 133 aiid Article 17, Section 1, of tlic New York Stale 

Constitution, rcspondcnts violated the Due Process Clause of tlic Ncw York State Constitution. 

l’l’he petition identiiies tliree classes: Class A, H, and C, but Class B is not part of any ofthe 
causes of action, which may iiidicatc an unintended error in the drafting of the petition. For purposes 
o l  this motion, any sucli crror is without consequence. 
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The fifth cause of action allcgcs that, by hiling to givc notice to petitioner and Class A 

iiieiiibcrs about the availability of temporary Medicaid in the form of personal care attcndant 

services, pursuant to Social Services Law Ij 133 and Article 17, Section 1, of thc New York Statc 

Constilution, respondents violated I8 NYCRR 351 . I  (b), 350.7 (a) aiid (c), and 42 CFR $ 

435.905, aiid those violations can be addressed through CPLR 7803 (3), and an implied right of 

action. 

The sixth cause olactioii alleges that, by fidiiig to rcnder ;1 decision 011 petitioncr’s 

request for temporary mcdical assistance in the form of personal care attendants, and by failing to 

provide such services, rcspondents violated Social Scrvices Law 3 133 and Article 17, Scction 1, 

o l  the Ncw Yorlc Statc Constitution, and lhose violations can be addressed through CI’LR 7803 

( 3 ) ,  and an implied right of action. 

Thc scventh cause of aclion alleges that, by hiling to rendcr a decision on petitioncr’s 

requcst for teiiiporary iriedical assistance in the form of personal care attcndants within 48 hours 

of such request, and by Failing to provide such services the next day, rcspondents violated Social 

Services Law 5 133 and Article 17, Section 1, ofthe New York State Constitution, and those 

violations can be addrcsscd tluough CPLR 7803 (3), and an implied right olaction. 

Tlic petition seeks: ( 1  ) class ccrtification, (2) injunctivc relief ordcring respondents to 

make a determination in a tinicly mantier as to the nuiiibcr of hours of Medicaid-funded personal 

care services to which Mcdicaid applicants are ciititled, (3) iiijunctive rclief requiring 

rcspondeiits to provide class members with notice of the availability of temporary Medicaid, (4) a 

declaration that thc policy not to provide such notice is iiull and void, ( 5 )  an order requiring 

respondcnts to pay pctitioner and class members iiorniiial damages for the violation of their 
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procedural due process rights, and (6) an award of attorney’s fees and costs. 

After petitioiicr coinnicnccd this proceeding (on JLW 26, 2008), respondents made a 

determination as to the number o l  hours of personal carc attendant services to which petitioner 

was cligible, and for which they would pay or provide. Petitioner was still awaiting a 

dcterminalion, however, as to her request for retroactivity to December 1, 2007, for which she 

scclts iioniinal damages because, apparently, she had not iiicurred any Medicaid-related expenses 

for that period of time. 

In opposition to tlic pctition, Daines (the Statc respondent) argues that (1) the Public 

1 Icalth laws already pcrniit low income pcrsons with the right to access emergency and non- 

emergency iiicdical services irrespective ol’ whether thcy have Medicaid or other medical 

insurancc, and the State respondenl is not requircd to aulhorize temporary Medicaid to Medicaid 

applicants who claim an itnimcdirtte need Llnder Social Services Law 

coverage, (2) DOH’S persoiial carc regulation (18 NYCKli  505.14 [b] 151 [iv]) already provides 

for an expcditcd personal care cligi bility determination, (3) petitioner failed to exhaust her 

administrative rcmedies, and the pctitioii is moot, (4) Social Services Law 5 133 does not apply 

to thc Medicaid program and, in particular, to the personal care prograin? (5) the court lacks 

sub.ject matter jurisdiction over petitioner’s claim for inoiictaiy damages, and (6) based on the 

forcgoitig, the requcst for class certiljcatiori sliodd be denied. 

133 for Medicaid 

Daines contends thal pelitivner cannot rely upon Social Services Law 5 133 for the reliei‘ 

sought (the provisioii of Medicaid serviccs) because the Mcdicaid program must inakc a 

determination or  the appropriateness of tlic nature or scope o l  the requested service. Instead, 18 

NYCRR 505.14 (b) ( 5 )  (iv) provides h r  an expedited personal care eligibility determination 
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when the personal applicant iiccds immediate personal care services to protect his or her health or 

safety. 

In support of its cross motion for dismissal of tlie petition, Doar (the City respondent) 

argues that (1) pctitioner lacks standing, (2) the petition is moot, (3) petitioner failed to exhaust 

licr adminislralive remedies (consisting of a “Fair Hearing” regarding a delay in making a 

determination), (4) Doar is required to follow Dailies’s iiiterprctation of thc state scheme for 

medical assistance, ( 5 )  tlie petition h i l s  to stale a claim uiidcr 42 USC tj 1983, (6) the causes of 

action asscrtccl against Doar i n  his individual capacity should be dismissed, because the petition 

is based upon cerlain alleged HRA policies arid practices, and (7) no class should be certified for 

thc rcasoiis stated by Daines in his papers. 

1) e te rm i n a tio n 

For the reasons discusscd bclow, pctitioiier’s claims are not viable, becausc thcy are 

acadciiiic arid moot. Although an exception to tlie mootncss doctrine may be applicable, 

pctitioiicr has hiled lo exhaust her administrative rcmcdies, which she was requircd to do prior to 

coimneiiciiig this procceding. 

Discussion 

Mcdicaid is a joint federal-state program, establishcd pursuant 10 Title XTX of the Social 

Security Act (42 USC 5 1396, 01 scq.), that pays for mcdical care h r  those unablc to afford it 

(Mdter of’Tonieck, 8 NY3d 724, 727-28, ~ a r g  denied 9 NY23d 900 [2007]). “ The federal 

goveimient iioriiially covers 50% of New York’s Mcdicaid costs, while the state and local 

governments share responsibility for the rest” (Mutter of Nazareth Home of the Frnnciscm 

Sislers v Novello, 7 NY3d 5 3 8 ,  542, reurg denied 7 NY3d 922 [2006]). 
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Pctitioner sought to avail hcrsclf of the benelits provided by the Medicaid program 

through her applications, dated November 21, 2007 and January 23, 2008. The notice to 

petitioncr, dated May 29, 2008, shows that she was found cligible [or Medicaid, with a three- 

iiionth retroactive period to March I ,  2008. Petitioner's rcquest lor coveragc for personal carc 

serviccs was authorized 011 June 26, 2008, aiid began on June 30,2008. Generally, where the 

petitioner receives the rclicf requested, tlic procceding should bc dismissed as academic (Padlore 

v Suhol, 230 AD2d 835 [2d Dcpt 19961); Muller qf'Priester v Dowling, 23 1 AD2d 638 [2d Dept 

I 9961). Although petitioner states that she requested that she be awarded Medicaid assislance 

retroactive to December 1, 2007, shc lias riot requested any compensatory damages for that 

period of time when, allegedly, she was compelled by her personal circumstances to rcside with a 

relative. Thus, pctitioner argues, the matter is iiot mool. Damages are available in an Article 78 

procccding, however, only ii' they are jnciderilal lo the primary relicf sought (see CPLR 7806; 

Wdlon v New Yurk Shte Dept. oj'Corrcctionu1 Servs., 8 NY3d 186, 199 [2007]). Because of the 

niooliiess of her claim for a delermination as to Medicaid eligibility for personal care services, 

the nominal damages arc iiot incidental, but, rather, are the primary relief sought. When a party 

seeks only money damages against the State, the propcr forum is the court of claims (Mdter  of 

Gross v Peralcs, 72  NY2d 231, 235, rcurg denied 72 NY2d 1042 [1988]). 

The prohibition against acl.judicatiiig iiioot claims is subject to an exception if the 

conlrovcrsy or issue involved is likely to recur, typically evadcs review, and involves a 

substantial lcgal issue, I11 that event, tlic courl may rcach the moot issue evcn though its decision 

has no practical eIlect on the parlies (Sumtoga C'ounty Chamber of Commerce v Putaki, 100 

NY2d 801, 81 1, ccrt denied 540 US 1017 [2003]). Hencc, the issuc is not whether petitioner's 
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claims are subject to rcpctition (as asserted by Doar), but whcther similarly-situated pcrsons are 

likely to cncounter the saliie alleged problems (.see Mutter ofRodriguez v Wing, 94 NY2d 192, 

196 [ 19991). Here, the situation conccrning this particular petitioner is not likely to recur, 

because shc was receiving persoiial care, which places licr in a situation different iiom the issues 

that petitioner seeks to adjudicate 011 behalf of the putative class mcmbers (see Petition at 2-3, 

defining the “Class A,” “Class B,” and “Class C” members). 

Even assuming that petitioner mct this exception, and that her claims were not moot, the 

claims are not iiow subject to judicial intervention bccause she hilcd to exhaust her 

administrative reiiiedics. 

One who objects to the act of an adlninistrative agency must exhaust available 

adiiiinistrative reiiiedics prior to being pcrniitled to coniniciice a judicial proceeding (Wcrkrgale 

11 A p k  v Buf fdo  Sewer A.iith,, 46 NY2d 52, 57 [ 19781). Ncw York has an adiiiiiiistrative lair 

licaring process (Fair Hearing) that permits applicants and recipienls to challenge agency 

dctermiiiations and actions concerning medical assistance (ix., Medicaid) (set‘ 18 NYCRR 358- 

3.2, et sey.). Failure to seek rcdrcss through a Fair Hearing invokes thc exhaustion doctrine (see 

c.g. M u c r  q fGrieco  v Turner, 289 AD2d 88 [ l s t  Dept 20011 [petitioner hiled to exhaust 

ndniinislrative rcmedies becausc she raised iicw issues at the Fair Hearing causing agency to 

decline to rulc 011 those issues, and she wns required to make a ncw application prior to seeking 

judicial reliefl, Zv dL.nied 98 NY2d 610 [2002]). 

Petitioiicr never requcsted a Fair I Tearing, which was a prereqirisitc to judicial review 

(Bien-Aim v New Youk City IIunian Resources Adtnin., 258 AD2d 282 [ lg t  Dept 19991). The 

practical problem by failing to do so, is that there could bc 
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‘3 udicial iiitcrfcrciicc with the administrators’ efforts to develop, even by some 
trial and error, a co-ordinatcd, consistent and legally enforccable scheme of 
regulation and affording the agency the opportunity, in advance of possible 
.judicial review, to prcparc a record reflective of its ‘expertise aiid judgmenl’” 

(Wdcrgale l I  Apts. v ULdfirlu Sewer Auth. 46 NY2d at 57). 

To be sure, thc exhaustion rule is subjcct to several qualifications, and it iiced not be 

hllowcd when (1) ‘ L a ~ i  agcncy’s action is challeiigcd as either uiicoiistitutional or wholly beyond 

its grant of power,’’ (2) “whcn resort to an adiiiinistralive reiiicdy would be futile,” or (3) “whcn 

ils pursuit would cause irrcparablc injury” (id. ; Mutter uJ’Con~mz/ni@ Refuted Servs., Inc. (C‘fLS;) v 

Novello, 41 AD3d 323 [ l ”  Dept 2007]).2 

Pctitioner does not allege that respondents acted in a maimer that was “wholly bcyond its 

grant of power.” Altliough petitioner alleges constitutional violations (stale aiid fcderal) of her 

duc process rights, a constitutional claim that may rcquire the resolution of factual issues 

revicwable at the adiiiiriistrative level should initially be addressed to the agency having 

respoiisibility so that the necessary factual record can be establislicd (Mallhews v Burrios-Paoli, 

270 AD2d 152 [l” Dcpt], lv dismissed inparl, denied inpurl 95 NY2d 930 [2000]). 

As Ibr thc second exception, there is no indication that rcsorl lo the Fair Hearing 

proccdure would bc futile. ‘I‘he Fair I Icaring procedure permits an applicant or recipient thc right 

to challcnge the actions of social servicc agencies that include, among other things, the failure to 

dctcrmine eligibility “ w i h  reasonable proinptiicss or withiii the time periods requircd by other 

provisions of this ‘I’itle” ( I  8 NYCKR 358-3.1 [b] [2] [i]), or fails to LCautliorize medical care or 

W i e  court lacks discretion to rcly on these cxceptioiis where the Legislaturc itself has 
specifically delincatcd the exclusivc steps a party iiiusl undertake in ordcr to seek judicial relicf 
(Hnnkers Trust Cor+>. v New York (3l.y Dept. q f R n . ,  1 NY3d 3 15, 322 [2003]). 
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services” (18 NYCRR 358-3.1 (b) (2) (iv). Hecause therc are factual issues pcrtaiiiing to the 

111a11ller in which thc application was processed, as it relates to limelincss, the futility doctrinc is 

not applicablc (see Mlillcr of ,Johrwiz v Oflice of Henlth Sys. Mgt. of N,  Y. Slate Depl. of Heulth, 

25 1 AD2d 20 [ 1 ’‘ Dcpt 19981 j. 

As for the third exccption, considering that care was being provided by her relative, thc 

record does not cstablish that petitioncr faced irreparable injury, cspecially in that petitioncr was 

seeking non-nicdical assistance. Permitting petitioner to appeal dircctly from the alleged fiilurc 

to issue a timely dctermiiiation about cntitlcmeiit to personal care services “would set a precedent 

nllowiiig any unsuccessful applicant for emergency funding to seek judicial review prior to 

establishing the requisite proof at an administrativc hcaring, presided over by an adrninistrativc 

officer liaving specialized expertise in the area” (Muller of’Frumoff v Wing, 239 AD2d 2 16, 2 17- 

1 8 [ 1 Dcpt 19971 j. 

Finally, petitioner argues furthcr that state adminislrative remedies need not be exhausted 

to bring claims under Section 1983, including Scction 1983 claims lor violations of Medicaid 

rcquirerneiits. 

“Scction 1983 creates a specics of liability in favor of persons deprived oltheir kderal 

civil rights by those wielding state authority.” Its purposes is to “eiisui*e that individuals whose 

federal constitutional or statutoty rights are abridged may recover damages or secure injunctive 

relicf” (Fcldcr v c‘ascy, 4217 US 131, 139 [l9SS] [citation omitted]). To statc a claim undcr 42 

USC (j 1983, a plaintilfrnust allege at a minimum that (1) the cliallengcd conduct was 

attributable, at least in part, to a pcrsoii acting under color of state law, and (2) that such conduct 

deprived the plaiiitiff of a right, privilege, or irnrnuiiity secured by the Constitution or laws of the 
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United States (DiPulma v Phelun, 8 1 NY2d 754 [ 19921; Munn v Alvurez, 242 AD2d 3 18, 3 19- 

320 [2d Dept 19971). 

Hcrc, bccausc pctitioncr’s section 1983 claims would be entirely dependcnt upon the 

rcspondents’ Fair Hearing fiiidings (which should, but do not, exist), tlic failure io exhaust 

adininistrativc rcmcdies also render these claims inappropriate for judicial review (State oJ’New 

York v Intcrnutionrrl Asset Kecovery Corp , 56 hD3d 849, 853 [3d Dcpt 20081). Indeed, the 

petition's section I983 claims are based 011 allegatioiis that respondents wrongfully failed to 

render and iiiiplciiicnt, in n timely manner, ;i delerinination as to the iiumber of hours of 

Medicaid-funded personal carc attendant services to which petitioiicr and the putative class 

ineiiibcrs wcre entitled, and wroiigiitlly failcd to givc notice to petitioiier and the putalive class 

iiieinbers about thc availability 01‘ temporary Medicaid in  the form ol‘ personal care attendant 

serviccs, as are the Article 78 claims (containcd in the second, fifth, sixth, arid seventh causes of 

action). 

Accordingly, it  is 

Dated: 

ENTER: 
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