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: 

Plaintiff, 

-against- 

MIDWOOD MANAGEMENT CORPORATION, 160-06 
NORTHERN BOULEVARD LLC, and 160-06 LLC, 

LOUIS B. YO=, J.: 

I 

Index No. 109666/08 

In this cause of action for breach of contract, Plaintiff Michael Chung, a real 

estate broker, alleges that he is entitled to a balmice of $140,000.00 stemming from a 

December 16,2005 real estate broker agreement between Chung and Midwaod 

Management Corporation, 160-66 Northern Boulevard, LLC, and 160-06, EL. Plaintiff 

now moves, pursuant to CPLR 5 3212, for summary judgment for breach of contract and 

dismissal of the defendant's answer on the ground that all conditions precedent to the 

Defendant's obligation to pay the broker fee were fulfilled. 

Defendants now cross-move to amend their answer in order to assert a 

counterclaim against Plaintiff for common law and contractual indemnification on the 

grounds that the Defendant suffered damage and monetary losses due to the defaults o 

the tenant procured by Plaintiff and that his failure to indemnify the Defendant for any 

damages stemming form such default. 
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For the reasons stated herein, the motion for summary judgment is denied and the 

cross-motion is granted. 

€3&a!wd 

In his Affidavit dated November 4,2008, Plaintiff asserts that the defendants 

breached the contract to pay a broker’s fee for producing a lessee for the commercial 

space managed by Defendant at 160-06 Northern Boulevard, Quegns, New York. The 

Plaintiff claims that all conditions precedent to the payment of the fee had been fulfilled, 

and that the Defendant’s payment of the first installment of the fee constitutes a waiver 

and effectively estops the Defendant from disputing the claim. The conditions precedent 

to the payment ofthe brokerage fee under the agreement dictate that the tenant takes 

actual, physical possession of the premises. Additionally, the agreement states in the 

affidavit of John Martin, Esq. dated December 22,2008, that, “if, at the time any 

payment is due from Landlord to Broker, the Tenant under the Lease is in default of any 

of its obligations thereunder, then no further commission shall be payable to you until 

such shall have been cured”. 

The Defendant claims that failure to pay the remaining balance of the broker fee 

was due to the multiple defaults of the tenant, which constituted a failure of the Plaintiff 

to fulfill the conditions precedent required for payment of the fee. These defaults include 

multiple rent defaults, illegally subletting the subject premises and failure to timely 

conduct the build-out of the subject premises in accordance with the terms of the lease. 

The Defendant seeks leave to amend his answer to asslert a counterclaim, claiming that 

the Plaintiff promised to indemnify the Defendant from any losses resulting from defaults 
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of the tenant, 

a 
1. Motion for Summary Judgment is Denied 

CPLR 3212(b) provides, in relevant part, that a motion for summary judgment 

“shall be granted if, upon all the papers and proof submitted, the cause of action or 

defense shall be established sufficiently to warrant the court as a matter of law in 

directing judgment in favor of any party.” In order for summary judgment to be granted, 

“it must clearly appear that no material and triable issue of fact is presented” Sillman v 

OX Film Corn ., 3 N.Y.2d 395,404 (1957). 

The Plaintiff claims that there is no plausible basis for denying that plaintiff is 

entitled to payment of the second installment. Plaintiff contends that all of the conditions 

precedent necessary to trigger payment of the second installment have been met. 

However, there is a genuine issue of fact as to whether the conditions precedent have 

indeed been met. The tenant, Koguryo, never took actual physical possession of the 

premises. Additionally, the Tenant defaulted on the lease multiple times. 

Plaintiff also contends that the Defendant’s payment of the initial installment of 

the broker fee constituted a waiver and estops Defendant fiom claiming that that the 

conditions precedent to payment had not been met. In support of this contention, the 

Plaintiff cites Rosenthal v, West, 274 A.D.2d 442 (1“‘ Dept 1948)@artial payment by 

defendants for vault license estopped defendants fiom claiming that license had already 

issued at the time of sale). The Defendant claims that the payments actually made were 

not an admission that the full balance was actually owed, but were payments made in 
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good faith. In addition to the partial payments, a court must also consider the words and 

conduct of the parties. Madison Avenue J ,easehold. L LC v, Madison Re ntlv Associates, 

LLC, 30 A.D.3d 1 ( lsf Dept. 2006). A waiver is the voluntary abandonment or 

relinquishment of a known right. It is essentially a matter of intent which must be 

61 N.Y.2d 442 proved” J&ad Garage Corn. v. P r e s b v t e w o s n  m Citv of N.Y,, 

(1 984). 

” .  

When evaluating a motion for summary judgment, this court shall construe the 

facts presented in a light most favorable to the Defendant. Strychaliski v. Mekus, 54 

A.D.2d 1068, 1069 (1976). Here, the aggregate actions and inactions of the tenant can 

conceivably be considered a failure of the conditions precedent under the lease terms. 

Furthermore, the intent of the Defendant in making partial payment of the fee was 

conceivably a gesture of good faith despite the many defects in the tenant’s performance 

of its obligations under the lease terms. “A waiver is a voluntary abandonment of a 

known right.” w a u l  Garage COT. v, Presbvt H o w ,  6 1 N.Y ,2d 442,446 (1 996). 

Therefore, a payment made for the purpose of good faith may not constitute an intent to 

relinquish or abandon the Defendant’s rights under the lease. .These considerations 

constitute a triable issues of fact. 

The motion for Summary Judgment is therefore denied. 

I1 Defendant’s Cross-Motion to Amend the Answer is Granted 

Civil Practice Law and Rules 3025(b) and (c) provide in relevant part: 

(b) Amendments and supplemental pleadings by leave. A party may amend his 
pleading, or supplement it by setting forth additional or subsequent transactions 
or occurrences, at any time by leave of court or by stipulation of all parties. 
Leave shall be freely given upon such terms as maybe just including the granting 
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of costs and continuances. 
(c) Amendment to conform to the evidence. The court may permit pleadings to 
be amended before or after judgment to conform them to the evidence, upon such 
terms as may be just including the granting of costs and continuances. 

The courts have consistently construed CPLR 3025 liberally. This liberal 

InC., interpretation of the pleading rules were explained in C o o p e m i z ,  

75 A.D.2d 519,426 (ld Dept. 1980): “The proposed amendment of the 

. .  

complaint.. .merely sets forth additional theories of recovery based upon the same facts. 

Indeed the interposition of the cross claim and third-party complaint naturally flowing 

from these same alleged facts reinforces the conclusion that no undue surprise or 

prejudice will accrue from the plaintiff’s successful endeavor to so amend the 

complaint .” 

The limiting of this principle that motions to amend pleadings should be liberally 

granted is the existence of surprise or prejudice to the other party. It is well settled that 

leave to amend pleadings shall be freely given absent prejudice or surprise resulting from 

Hosaitals Corn., 59 N.Y.2d 755 (1983). 

Defendant merely seeks to assert 

facts in the record. No undue surprise 01 

ts own theory of recovery based on existing 

prejudice will occur where a very short period 

of time has passed between the interposition of the answer and the making of this motion. 

Additionally, the Plaintiff was aware that he had sent the e-mail message to the 

Defendant containing the alleged indemnification. 

Therefore, the motion to amend the answer is granted. 
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Order 

Based on the above, therefore, it is 

ORDERED that the motion for summary judgment by plaintiff is denied; and it is 
further 

ORDERED that the defendant’s cross-motion to amend the answer is granted. 

Dated: 31 ENTER 

LOUIS B. YORK 
Y mr J.B.C. 
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