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Hon. 
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The followlrlg papers. numbered 1 to ~ , , were read on this motion to/for , , 

I 

Notice of Motion/ Order to Show Cause - Affidavlts - Exhibits ,.. 
Answering Affidavits - Exhibits 

Replylng Affidavits ,. 

Cross-Motion: 
I 

Upon the fprpgoing papers, it is ordered that thls motion 

1 w .. 
0 2 0  
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : IA PART 12 

UC MEDIA CAPITAL I,T,U d/b/a NEWTEK 
MEDIA CAPITAL , 

- - -  - - -  - - - - - - - -  - - - - -  x - - - - - - . 

DECISION/ORDER 
Index N o .  600378/07 
Motion Seq. No. 001 

AV.I SIVAN, PREM M C H A N U A N I ,  KURT 
STKERMS, SHOPFLASII,  I N C .  , IGIA, INC. 
arid J O H N  UOF: N O .  1 THROUGH JANE 
DOE N O .  2 5 ,  t.hf names of t.he I;xt 
defendants  being f i c t i t i o u s  , t h e  Lrue 
names be ing  unknown, i t  bei.ng i r i t  ended 
t.o des igna te  thc! ayent:s of t h e  a f o  
de fendan t s ,  

,b+ 12 

D e f  eridarits . 
I 

I - - - - - . .. - - - - - - - - _. - . - - - - - - - - - - . - - - - - - - 

BARBARA R. KAPNICK, J.: 

This a c t i o n  a r i s e s  ou t  of two s e t s  of lending  agreements,  t h e  

Media, Financing,  SecL1ri.t.y and Assignment ( “MFSA” ) Agreements and 

t h e  ‘ l ’ rus t  Agreements, between pla i r i t . i f f  DC Media C a p i t a l  LLC d/b/a 

Newt.el.r Media C a p i t a l  arid defendant Shopf l a s h ,  Iric. , which is in t he  

busi ness of developing and marketing consumer produc t s  for sa1.c 

through t e l e v i s i o n  conuner-cials and longer  format “inEomercials . 

S p e c i . f i c a l l y ,  on or about J a n u a r y  3 0 ,  2 0 0 6 ,  DC Media ent-ercd 

i n t - o  a MFSA Agr-eemenL w i t h  Shop€la:;h, coricerriing t h e  “Milinex Power 

Storm” product ( a  vacuum c l e a n e r - ) .  The next day,  DC Media en tered  

j.1zt.o a sini i lar-  MFSA Agreement w i  til1 Shopf lash  , concenii.Iig the “Pro 

Scal”  pmduct.  (a t i l e  repai.1- k i t )  . 

[* 2 ]



A s  p a r t  of each Ayr-eemen:-, L3C Media e n t e r e d  i n t o  Trust: 

Agreements purportedly signed by defendant A v i  Sivari ( “Sivari” ) , as  

guar-antor of t h e  MFSA A g r e e w e r - . t . s ,  which DC Media alleges i L  later 

discovex-ed were signcd, i n  fact. by defendant  Kurt Stir-earns 

( “Sti-earns” 1 w i t . ] ]  t.he knowledge of Sivan and co-defendant Prein 

Kanchanclani ( “Harichandani ” ) . 

Defendant:; Sivar-1, Ranc:liandxii and Streams wcrc o f f i c e r s  of 

dcf endant  Igia, Iric . ( “Igia” ) Shopf lash’ s parent.  company. DC 

Media allegcs that the  i ndividua.1 def eridants c o n t r o l  and dominate 

Igia and Shupf  lash as “alter ego” companies. 

In essence ,  the Cornplaint a l l e g e s  t h a t  DC Media provided 

f inanc iny ,  pursuant  t o  t h e  Agreements, for Shopf l a s h  t o  purchase 

media time i n  (:onnccLiion with the sale and marketing of t h e  

products, arid t o  pay t -h i rd -  party vendors. 

‘rhe Cornp1 airit f u r - t - l i e r  a l l egcs  t:liat : ( i )  Shopf l a s h  de fau l t ed  

undcr  t he  A g r e e I n e T l t s ;  ( i i )  DC Media w a s  f o rced  t:o refund cust-omers 

arid pay dl1 charye-back and ot.lier- fees t:o t h i r d  p a r t - i e s  ( i  .e. I 

r-eturn f e e s )  based ori pi-oduc t.s which w e r e  never  shipped, w e r e  

d e f e c t i v e  and/or- w c ! ~  r-et.urned; a i d  (iii) the  i1-idividual defendants  

siphoned o f f ,  for- t he i ? ’  own use arid personal  g a i n ,  suh:;t.antial 
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P l a i n t i f f ’ s  Cornplaint. 5et.s f o r t h  c la ims f o r  f r a u d  against 

defendants  Sivan,  Ranchandani, Streams, l g i a  arid t h e  John Doe 

defendant:; ( c o l l e c t i v e l y ,  the “Sivari c o n s p i r a t o r s ”  ) ( f i r s t  cause of 

ac t i .on)  ; fraud against- Sivan (second cause of act-ion) ; a 

dtlrlcirator-y judgmc)nt (khirt3 cause of  act . ion)  ; u n j u s t .  eririchment 

( f o u r t h  cause of a c t - i o n )  ; breach of trusts agreements agair-1st 

dellendant Sivan (fi-ft l- i  cause of act . ion)  ; H I C O  v i o l a t i o n s  ( s i x t h  

cause of a c t i o n )  ( seventh  cause of act- ion)  ; 

l e g a l  expenses and a t t o r n e y s  ’ Lees aga ins t  Shopf lash arid Sivan 

( e i g h t h  ca i~sc  of act.io1-1) ; an account.iny ( n i n t h  cause of a c t i o n )  ; an 

account s t a t e d  ( t e n t h  cause of a c t i o n )  ; breach of c o n t r a c t  aga ins t  

defendant, Shopflash ( e l even th  cause of a c t i o n )  I monies had and 

r ece ived  (twelfth cause of a c t i o n )  and conversion ( t h i r t e e n t h  cause 

of a c t  i o n )  . Flair-it.if f seeks t o  I-ecover compensatory damages i n  

the amount of $ 3 ,  0 0 0 ,  0 0 0  and p u n i t i v e  damages i n  an amount riot l e s s  

than $500,000. 

and H I C O  conspi racy  

A f t e r  f i l i n g  ;11i Answer-, dcfendarlts now move f o r  an o rde r ,  

pursuanl: t.o TPLR 5 3211, dismiss ing  t.welve of p l a i n t i f f ’  E.; thir-t.een 

causes of act- ion 01-1 the  grmurid t-hat t h e  Complaint f a i l s  t.o s t a t e  a 

I T h e  causes o f  act.io1-1 a l e  asscr-ted agair ls t  a1 1 the 
def endai-its, unless otherwise  rioted. 
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cause  of a c t i o n  and p l a i n t i f f  J.acks s t and ing  t o  s u e  for a 

P l a i n t j  ff opposes t.hc mot.ion and cross-moves f o r  an or-der-, 

pursuant  t-o CPLR 5 3214 ( b )  , l , i , f t j n q  t.he s t a y  of d i s c l o s u r e  xid/oi- 

yrclnt.ir-ig a n  order of prcscrvat . ion dir-ect-ing defenda .n ts  to presc rve  

all I-clcvant ev idence ,  iricliidiny hi.it. riot l i m i t e d  t o ,  

e - m a j . 1 . s  , memoranda and ot.her- wri t - ten  commur-iicat i ons  i n  
e 1 e c t r o n i  c in f orma t i 011 

da t abases  , including account ing and o t h e r  f inar ic ia l  
systems o r  other s p e c i a l i z e d  da tabases ,  word p rocess ing  
document:; , sp readshee t s  and p r e s e n t a t i o n  slides, audio 
arid v ideo  record ings  ( i n c l u d i n g  t.liose a t t a c h e d  t o  e.- 
m a i l s )  , e l e c t r o n i c  ca lendars  and datebooks, computer 
a s s i s t e d  drawlrig and e n t e r p r i s e  resource  p lanning  
databases and ot.her pu rpose -bu i l t  systems , temporary 
Int.er-net f i l e s  c r e a t e d  by browsers and saved Web pages,  
informat  ion  remaining in “Delete” f o l d e r s  arid r e c y c l e  
bins on a l l  persorial coniputers of defendants  Sivan, 
Ranchandanl and Streams , I g i a  arid Shopflash i n t r a n e t  and 
in t e rne t .  s i . t e s  , information s t o r e d  on rion-company 
hardware (including o f f i c e r  and employees’ l ap tops  and 
port-able  , handheld devices  such as memory s t i c k s  , 
portab1.e hard  dri.ves and Rl.ackberries) , persorial d a t a  
a s s i s t a n t  o r  o t h e r  p o r t a b l e  dev ices  capable  of s t o r i n g  
d a t a  , jump d r i v e s ,  z i p  dr-ive:;, IJSB d e v i c e s ,  hard d r i v e s  , 
disk:;, t a p e s ,  s e ~ v e r s ,  (11- any o ther  e l e c t r o n i c  d a t a  
s t .orage medium o r  a r c h i t e c t u r e ,  back-up systems and d a t a  
maintained for recovery purposes, off - l i n e  s t o r a g e  , arid 
dat-a st.or-cs on removable media. 

f o r m  , vo i. c ema i 1 communi c a t  i oris , 

Defendants d i  d not  submit. any p3pei-s i n  opposit.i.on t o  the 

A t  t h i  s t ime,  c j e fe r i tk l t : ;  ar-e riot moving t.0 dismis:; the 
b 1- e a c; ji o f (: oi-1 t I- a c t. c 1 ;I i m acja i 11 s t de f e ridail t Shop f 1 c7 s h . 
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i n i t i a l l y  scheduled.  b e f o r e  t h i  s Court. on February 1 3 ,  2 0 0 8 .  T h i s  

Courl: tihen rescheduled oral ai-qL:ment. on the. motion for- March 12 , 

2000, a r i d  i s sued  an J1it.eri.m Order- ciat.ed February 2 1  , 2 0 0 8 ,  yr-antiny 

t h a t  port.iori of the  cross-motinn seeking an o r d e r  of preserva t - ion .  

O r a l  arqument. on t.he mot-ion arid that por t - ion  of the cross 

motion seeking an order- l i f t i n g  t.he s t a y  of disclosure W L ~ S  he ld  on 

Marc:h 1 2 ,  2 0 0 8 ,  a t  which tinie t1ii.t.; Court. i s s u e d  a d i r e c t i v e  on t h e  

record that .  p l a i n t i f f  may serve discovery  r e q u e s t s  r e l a t i n g  t o  

defendant  Shopflash o n l y  and t h a t  Shopflash should respond wit-liin 

3 0  days .  Discovery was otherwise s tayed  pending the d e c i s i o n  on 

t h i s  motion. 

F i r s t  arid Secmrid C a u s e s  of A c t i o n  

The Complaint alleges, i n  r e l e v a n t  p a r t  , a s  follows: 

2 4 .  I n  December-, 2 0 0 5 ,  dur ing  a series of d i s c u s s i o n s  
between r e p r e s e n t a t i v e s  of DU Media arid Sivan,  
Ranchandani , and Streams, which occurred  on almost a 
d a i l y  bas i s  i )  ove r  the tcl7lcphone, i i )  in f a c e  t o  face  
meetings, arid iii) in w r i t i n g  t.ransmit.t.ed by e-mail, fax ,  
and t-he Unit-ed S t -a tes  Mail , Sivan, Ranchandani, and 
Streams, made r e p r e s e n t a t i o n s  t o  13C Media (t.he 
“Kepresentation:I;” ) , i nc lud ing ,  but riot l i m i t e d  t.o, t h e  
fo l lowing  : 

A .  Shopflash arid I y i a  owned and cont.1-olled a l l  
r i  9ht.s wi t h  r e s p e c t  t o  the Produ(-:t-.s , i n c l u d i n g  t.he 
exc1 usive r ight .  t.0 market and s e l l  t h e  PI -oduct :~ ;  

€ 3 .  Shopflash arid I g i a  owncd and con t2 ro l l ed  a l l  
r i g h t s  t o  t h e  d i r e c t  r-c:;ponsc t.el ephorie adve r t . i s ing  
program rclat . i r ig  t o  t.he Produrt.s; 
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L). Shopf~ash w a s  a co rpora t ion  i n  good s t and ing  i n  
all :;t.at.cs t h a t  i.t  t r a m a r t e d  bus iness  i n ,  inc luding  t h e  
S t a t e  of New Yo1-k; 

E. Shopflash arid 1 q i . a  owncd a l l  adver t . i s inq  r i g h t s  
assoc iabed  with t h e  ~ a 1 . e  of the Pr-cjduct.s; 

F. Shopflash a i d  l g i a  were experienced arid capable 
of f u J . f  i l l i r i y  orders 01 (:(.>rlsumer products  through d i r ec t .  
response te lephone advcr t  i s i n y ,  thc i n t e r n e t ,  and 
t e lephone  c ! a l l s ,  and meeting a l l  money back guarantees  i n  
a t ime ly  manner; 

G .  Shopflash and I g i a  were t h e  creators of t h e  
Products ; 

H. Shopflash and l g i a  had pending trademark 
appl i c a t  i ons  re1.a.t ing  t o  Lhe Products ; 

1 . Sliopf l a s h  and I g i a  owned the informer-cials  
r e l a t i n g  t o  t h e  Pr-oducts; 

J .  Shopflash was capable  of provid ing ,  i n  a timely 
manner, a l l  r e p o r t s  arid merchant account s t a t e m e n t s ,  
f u r n i s h e d  by vendors provid ing  s e r v i c e s  t o  Shopflash in 
connection with  the Products arid s a l e  thereof  I including 
media buyers , Fulf illrner-it Companies (companies which 
r e c e i v e  and f u l I i l l  t h e  o r d e r s  for t h e  Products), 
t -e lcmarket ing companies, arid c r e d i t  card processors ; 

K .  I g i a  w a s  capable  of provid ing ,  $11 a t ime ly  
manner, a l l  reports arid iner,chant account s t a t e m e n t s ,  
furni.slied by vendoi-s provid ing  s c r v i c e s  t o  I g i a  i n  
connect ion with t.he Pi-oduct:; and sale t .hereof , rincludirig 
rnedia buyc?rs, k ’ u l f  i1.1iiiciiL Companies , t.eIemai-ket.iny 
companies, and c r e d i t  card  p rocesso r s  ; 

I,. Sliopf l a s h  2nd I y i a  had t.hc lcnowledye, s k i l l  I 
a b i l i  t .y, A r i d  (-:apabi li t.y t o  fulfil 1 a l l  customer orders 
and t o  respor-id t.o cus tomel- communicat i o n s  concerning t.he 
Products i r i  a s a t . i s f a c t o r y  manner- t o  said ci.isIsoners ; 

M .  Shopfl.as1i arid Igia would be a b l e  t o  r-epay DC: 
Media for. tlicl funds  provided by DC Media;  

h 
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N .  S1-lopflash and I y i a  would be a b l e  t o  pay 
invo ices  rendered by DC bledia, when due and in full; 

0. Shopflash and l g l a  would be ab le  t o  provide 
d i r e c t l y  t o  TIC1 Media T ~ V E ‘ I ~ _ ~ P  rece ived  from t.he s a l e  of 
t.he Products upon receipt by Shopflash from t-hirtl 
p a r t i e s ;  

El. Shopf lash  arid Icjia would be capable  of payir ig ,  
when due and i n  f u l l ,  a1 1 ir-ivoice:; rendered to Shopflash 
o r  Iq i  a by its vendors,  incluciiny wit.hout l imi t la t ion ,  i t s  
F u l f  illrnent. Chmpariies, te lcnlarket iny s e r v i c e s ,  and 
sh ipping  vendors ; 

Q. Sivari  wou ld  execuLe a Trust A g r e e m e n t  
quarantee ing  the payinent in f u l l  t.o DC Media o f  any 
ou t s t and ing  monies owed t o  1)C Media; 

R .  Shopflash and I g i a  already had a l a r g e ,  
s p e c i f i c  nutnber- of yoods un hand, confirmed by a phys ica l  
inventory  count pu rpor t ed ly  performed by t h e  Sivan 
Conspi ra tors  ; arid 

S .  Shopflash and l g i a  had favorable bus iness  
r e l a t - i o n s h i p s  wit.h third p a r t y  vendors c r i t i c a l  t o  t h e  
success  of Shopflash’  s bus iness ,  such a s  manu€acturers ,  
s h i p p e r s ,  and fu1.f i l lmerit  houses,  which received arid 
s t o r e d  tlie Products  prior- t o  shipment.  

Defendants argue t .ha t  p l a i n t i f f ’ s  f r a u d  c la ims  f a i l  t o  comply 

wi th  t h e  s p e c i f i c i t y  requi rcmer-its of CPLR § 3 0 1 6  ( b )  because t h e  

Cornplaint f a i l s  t o  make out s p e c i f i c  a l l e g a t i o n s  of f r aud  as to 

each i n d i v i d u a l  de fendan t .  

P l a in t - i f  f , however, c:ont.cnd:; that: t.he Coruplaint allege:: w i t h  

suf f cierit. spe(-: j .f icit_y t h e  t-ime, pl .ace,  and manner- by wl-ii ch Sivc7i1, 

Rdr ic :handar i , i  and St.rearns made the al . lcgedly f a l s e  repre:;el-it_at.ion:; t.o 
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p l a i n t i f f  , namely, i r i  Decernber 2 0 0 5 ,  on a d a i l y  b a s i s ,  over t h e  

te lephone ,  ir-1 f a c e  t o  f ace  rneetirigs, and i n  w r i t i n g  t ransmi t t . cd  by 

e -inai I . ,  fax and mai I . P l a i n t i f f  contend:.; t h a t  fui-t-her detail.:;  ot 

h o w  defendant.:; conspired and schemed t.o defraud DC Media w i l l  bc 

evidenced i n t he  d iscovery  arid t . r i a l  s t a g e  of Lhis a c t i o n .  

Moreover, in i t s  opposition papers, p l a i n t i f f  a l s o  submits the 

Affirrnat.ion of Anita  3askot . ,  Esq. ( t h e  “Jaskot Aff i rmat ion”  ) , datcd  

October 2 3  , 2 0 0 7 ,  which annexes bank st .atcmcnts p e r t a i n i n g  t o  the 

bus iness  ac:counLs of defendant igia. P l a i n t i f f  contends t h a t  t h e  

bank s t a t emen t s  show several questior-iable wire  ti-ansf ers between 

the  de fendan t s ,  suppor t ing  p l a i n t i f f ’ s  claim that defendants  

f r a u d u l e n t l y  t ransrer red  money out  of t h e  co rpora t e  accounts  f o r  

t h e i r  o w n  u se  and were “ a l t e r -  egos” of each other. 

l n  r e p l y ,  defendants  contend t h a t  the only t r a n s f e r s  between 

the I g i a  account arid bank accounts whose o w r i e i - s  a r e  ider i t i f  i ed  on 

t-he st.at.emcnts were, i n  f a c t ,  “ w i r e s  i n ”  t.o the  I g i a  account and 

carne f n ) r n  peirsonal loans  rnade by tlef endants  Sivan and Rar-ichantlani 

t-o t h e  corporation. Def endants  furt-hcr- cont.erid t ha t  the bank 

sIraterner-it~; f a i l  t.o support. p l a i n t r i € f ’ s  f r aud  o r  a l t e r - e g o  c! la in is  

because t h e  s t a t emen t s  do not: i den t - i fy  t h e  owners of t.he bank 

ticcount:; rece iv i  nq t.lic! I u m k  t-hat. pI.aint.I.ff a l l e g e s  W C ? L - ~  

f i-autlulent.1 y t.raiisLerred out  from t.lic! Igia accourit . 

x 
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\ \  8.7 Ihe e s s e n t i a l  elements of cl. cause of ac:t.iori for f r a u d  are 

‘ reprcsenta t i .on  OE a inat-el-ial existing fact, f a l . s i t y ,  sc:i.enter, 

decept:ion and i n j u r y .  ’ ” New Yor -k  V r ~ i v .  v. Contineritnl Ins .  Co., 87 

N.Y.2d 3 0 8 ,  318 ( 1 9 9 5 )  ( q u o t i n g  C‘iiannel Master Cor-p. v. Aluniiriuni 

L t d .  Sa le: ;  C o r - p . ,  4 N.Y .2d 4 0 3  I 407 (1958) ) . Allegat . ions of f ~ - a u d  

rnu:;t be pl  eaded w i L h  part . iculae-i  t y  i n  order t.o inform t h e  clefeiidar-it. 

of t h e  ci r-c:umsjlances const i t lut  i n 9  t.he wrong. C o l d f i n e  v .  DeE;sso, 

309 A.D.2d 895, 897 (2nd Dep’t. 2003). However, the pleading  

requirements  of CPLR 5 3016(b) should not be so s t r i c t l y  app l i ed  

“as t o  prevent  an otherwise  v a l i d  cause of act . ion i n  situations 

whcre i t  [nay he ‘ impossible  to s t2 t .c  i n  de ta i .1  the circumstances 

c o n s t i t u t i n g  R fraud’ ( c i t a t io l - i  omitt-ed) . ” L a n z i  v. Brooks, 4 3  

N.Y.2d 778, 780 (1377). 

Corporate of f i c e r s  arid director:: may be held i n d i v i d u a l ]  y 

l i a b l e  on a f r aud  c la im “ i f  t.liey parP. ic ipated i n  o r  had knowledge 

of the  f r a u d ,  even i f  t hey  d i d  not  st.and t o  g a i n  per-sorlally’ 

( c i t a t i o n  omitted) . ”  Polonetsky v. B e t t e r -  Homes D e p o t ,  3 7  N.Y.2d 

4 6 ,  71; ( 2 0 0 1 )  ( p l a i n t i f f  a1 leged fact::: s u f f i c i e n t  t o  permit  a jury 

t.o “ i n f e r  Ithe individual .  defendant ‘  :;I knowlcdge of or 

p a r t i c i p a t i o n  i n  Lhc fraudulent .  scheme”) . Id. 

‘1’1ie C o i i ~ - t  of Appeals  int .erpret .ed t . h e  p leading  requirements o€ 

CPLR S 301.6 ( 1 ) )  as t hey  a p p l y  t.o f x - a u d  a l leyaLions  against- corpora te  
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i n d i v i d u a l s  in Pludcmar l  v. Nor- thcrn L e a s i n g  Systems, 10 N . Y .  .3d 486 

(2008) , aff‘y 40 A.U.3d 366 (1 D ~ p ’ t  2007), and he ld  t h a t :  

[ t  1 he very  n a t u r e  of t h c  [t i-audulcrit l  scheme, a s  alleged, 
give:; r i s e  t-o t h e  reasonable  inf  er-ence -. r e b u t t a b l e  
thouyh i t  riiay later provc t o  be - that .  the o f f i c e r s ,  a s  
i n d i v i d u a l s  and ir-1 t-hc key p:josi.tion:; t.hey h e l d ,  knew of 
and/or wer-e involved i n  L i - 1 ~  f r a u d .  [ c i t a t i o n  omi t t ed ]  
Altrhouqli p l a i n t i f f s  have riot alleged s p e c i f i c  cletai . ls  of 
cadi i n d i v i d u a l  def endarit s conduct , we have never  
r e q u i r e d  Lalismanic:, unbending a l . l c g a t i o n s  . Simply p u t  , 
sometimes such fact::; a r e  una -va i l ab le  p r i o r  t.o d i s c o v e r y ,  

Id. at 493 

In corning Lo it.s conc lus ion ,  t h e  Court r e l i e d  on t h e  lower 

c o u r t  ‘ s reasoning t h a t  “one can r e a d i l y  deduce , yiven t h e  co rpora t e  

p o s i t i o n s  arid t i t l e s  of t h e  i n d i v i d u a l  de fendan t s ,  that; t h e s e  

i n d i v i d u a l s  actually o p e r a t e  t h e  day- to-day  bus iness  of [ t h e ]  

c o r p o r a t e  defendant  , and consequent1,y were involved  i n  o r  knew 

about. t-lie a1 1.eged f r a u d u l e n t  concealment of most. of the lease. I’ 

I d .  a t  4 3 1 .  

Here, the Clour-ti f i n d s  t h a t  p l a i n t i f f  has a l l e g e d  fac t . s  

suf f i c i e n t . ,  a t  t .h i s  e a r l y  jul-ict-urc, t o  permit a rcasonabl c 

i n f  er-ence t -hat  the i ndividua 1. defendan t s  ei.t.her made t h c  a l l e g e d  

f r a u d u l e n t  r e p r e s e n t a t i o n s  , o r  were aware and/or  involved  in t h e  

f r a u d ,  e .ven though t-he bank records submit ted by p l a i n t i f f  do not 

:;how t-he ~iaiiies of t-he owner:; of t.lie r e c e i v i n g  accoimts . 
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13efeiirlant.s next argue that t h e  f r a u d  c la ims  should  be 

d ismissed  as d u p l i c a t i v e  of plci i l l t - i f  f ‘ 5  cause of ac t - ion  f o r  b-r-each 

of cont rac t .  hecausc the  a l l  ecjations simply r e l a t e  t o  the 

pe7-formal-lce under- t.hc ayreeme.rlt. , ’31’ per - ta i  11 t o  f a c t s  not. inater ia1 

t.0 the a l l e g e d  L ~ a u d  or‘ nut  r c l i e d  upon by p l a i n t i f f  . 

Ilowevcr, simp1.e r-eadi.ng of the  Coinplaint reveals that: 

s e v e r a l  of t h e  a l l e g e d  n~isrepreser-l t-atioris a re  a c t i o n a b l e  a s  

e lements  of p l a i n t - i i f f ’ s  fraud claim as  they  a re  riot “promissory” i n  

n a t u r e ,  and p l a i n t i f f  has  s u f f i c i e n t l y  a l l e g e d  t h a t  t hey  were 

m a t e r i a l  t o  the f r a u d  and relied upon by p l a i n t i f f .  See e . y . ,  

Compl., 7 7  2 4 ( A ) ,  (B), (E) , ( G ) ,  (11) , (Q), (R), and (SI. 

Accordinyly,  t h a t  port.iori of the motion seek ing  t o  d ismiss  the  

f ra id  claims i s  den ied .  

T h i r d  C a u s e  c i f  Action 

In  the t.l-iird cause of action, p l a i n t - i f f  seeks a judgment 

declax-inq t h a t  “all . i .ncidents r e l a t i n g  t o  t h e  MFSA Agreements and 

T r u s t .  Agreements, were ob ta ined  a s  c3. r e s u l t .  of f r a u d ,  i n  bad faj . t .h,  

> Ikfendant  s , however-, concetirt that: khe r e p r e s e n t a t  ion 
that .  “Shopf lash was a corporalion i n  good star-icli nq i n  all s t a t c s  
that .  it. L r - a n s a c t ~ d  bus iness  i n ,  i nc lud ing  t.he S t a t e  of N e w  Y o r k ,  ” 
was riot promissory in nature a n t 3  was not  t r u e .  ( ~ n n 7 p l  . , 7 24 (n) ) 
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arid through decept ion ,  and any o b l i g a t i o n s  t o  Shopf l a s h  are void 

arid of 110 force and e f f e c t .  ” (Clompl. , 11 102, ) 

De E endari I: s c7 q u e  t. ha t t lie re i s no j us t i c i ab I e con t rove I-s y of 

any kind present-cd i n  t h c  Con1plaintr which may p r o p e r l y  be t h e  

subj ec:t. of ;I d e c l a r a t o r y  judgrnenL a c t i o n ,  because p l a i r i t i f  f has not. 

a l l e g e d  t h a t  i t  has been or’ w i l  1 be damaged o r  aggr ieved  i n  any w a y  

by anyth ing  t .hat  defendants  have done o r  a r e  about t o  do arid 

p l a i n t i f f  has no legal s t and ing  t o  seek d e c l a r a t o r y  r e l i e f ,  

P l a i n t i f f  argues t h a t  t h i s  argument f l i e s  i n  the f ace  of the 

p l a i n ,  express  a l l e g a t i o n s  se t  f o r t h  i n  t h e  Complaint. 

Even though t-he Cour- t .  has determined t h a t  p l a i r i t i f  f has 

adequate ly  plead it:; f r a u d  c l a ims ,  the cause of a c t i o n  for- a 

d e c l a r a t o r y  judgment determining t h e  i s s u e s  which are a t  t.he core  

of t . h i s  (3isput.e i s  unnecessary and d u p l i c a t i v e  of p l a i n t i f f  s ot-her 

c l a ims .  Accordingly,  t.hat part .  of trke motion seeking t o  dismiss  

the t h i r d  cause of ac:ti.on f o r  d e c l a r a t o r y  r e l i e f  i s  g r a n t e d .  

F o u r t l i  c11id T w e l f t h  C a u s e s  of A c t i o r i  

Defendant:; argue t h a t  t h e  fourt.li  cause of a c t i o n  for- un jus t  

erar-ichment. and the t -welf th  cause of a c t i o n  for monies had ant3 

recei-ved in the amount. of $ 3 ,  000, 0 0 0 .  00 shou ld  be dismissed bec:au:;e 
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t.he Corriplaint alleyes that: p l a i r i t l f f  p a i d  t h e  money t.o t h i r d  , p a r t y  

vendors , t o  rust-omcrs f o r  refuncis arid t o  Shopflash t o  pay ver-if i e d  

invo ices  and o f f  i c e  expenscs . Thus , defendants  argue that.  t-hese 

payments cannot. be s a i d  t.o !ia-,re been r ecc ived  by defendant:;,  

j oirit ly arid s e v e r a l l y  . 

However, p l a i n t i f f  contends t h a t  a l l  of the defendants  

benef it.t.ed fr-orri t h e  monies UC Media provided t o  Shopflash arid I g i a ,  

which were intended as financiriq,  but. which were used by defendants  

i n  o rde r  t o  b e n c f i t  theniselves o the rwise .  P l a i n t - i f f  c la ims t o  have 
(:A 

J'' s u f f e r e d  e x t e n s i v e  ecoriornic damage a s  a r e s u l t  & a l a r g e  

outs tandinq  debt that. i s  s t i l l  owed under t h e  ayreernerits 

Since p l a i i i t i f  f has submitted bank s t a t emen t s  sugges t ing  

c e r t a i n  ques t ionab le  w i r e  t r a n s f e r s  and t h e r e  has been only  minimal 

d iscovery ,  i t  i s  riot c l e a r  which, i f  any, of t h e  defendant.:; 

a c t u a l l y  r ece ived  t h e  monies and whether o r  not: t hey  used any of i t  

f o r  t h e i r  own pe r sona l  g a i n .  

Acrordiriyly , i t  i.s prcmature for- tl-lis C o u r t  t o  grant 

defendants '  motion as t o  t h e  fourL1i arid twe1ft.h causes  of a c t i o n .  

Fj f th Caiise of A c t i o n  

Defendant:; next. arguc Lliat t h e  f i f t h  cause of a c t i o n  for 

breach of per:;or-ial guarant-ee agreemerits should be d ismissed  because 
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the T r u s t  Agreements that. are the subject .  of this claim coritairi no 

f inar ic ia l  quarant-ees by Sivar-1 of Shopf l a sh ’  s o b l i g a t i o n s  t.o 

p l a i r i t - i f t  arid were not. siyricd b y  S ivan .  

P1 a j . n t i f f  -, however, cont.erids that: the T r u s t .  Agree1ncnt.s provide 

that. Sivm, a:; qimrant.or of tile Ayr-eement.s-, was a l s o  bound by the 

Aqi-eenients I and t h a t  i f  an event of default occurred under t.he 

Aqreement.s as  a resu1.t of Sivan’  s fraud or riialfeasance, S ivan  would 

he  held l i a b l e  for any ou t s t and ing  i .ndebtedncss owed L o  DC Media, 

i n c l u d i n g  Icga l  expenses, disbursements arid attorneys’ fees  

i n c u r r e d  by UC Media w i t h  r e spec t  t.o i t s  r i g h t s  under t h e  

Agreements arid T r u s t  Agreements. Plaintiff a l s o  contends t h a t  

St.reams s igned S i v a n ’ s  name on one o r  both of t h e  ‘Trust Agreements 

w i t h  t.he lmowledye of Sivan and Ranchandani. 

I n  reply, defendants  argue that: ( i )  the T r u s t  Agreement-s were 

s igned  by Streams in h i s  r i a m e - ,  and riot i n  Sivan‘s riame; and (ii) 

the ‘l’nist. Agx-eemcnts guarantee performance by a company named 

l lAmde~- i  Cor-porat i on  I ” and. not. Shopf lash. 

However-, t h e  T r u s t .  Agreements begin by stating “I -, Avi S ivan ,  

as  CEO of Shopflash . . . “  arid t h e  name printed below the s i g n a t u r e  

l i n e  i s  “Avi S i v a n . ”  A s  i t :  remains t.o be determined who ac : tua l ly  

s i c j r i e c l  t.he ‘1’1-ust Agr-eernents and on whose bchalf I and whether the  

r c f  crerice t o  “Arnden Corpor-at.ion” in the  l a s t  paragraph  of t h e  Trust 

Agreements is a t -ypographical  e r r o r ,  it. would be premature t.o 
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(31 s n i i s s  t-lie claim €or b r c a u ' : i  of persorlal guarantee  a t  t h i s  

j uric: t u r e  . 

S-ixtt i  aIid Severith Causc:; of A c t i o n  

Defendants argue t h a t  p l a i  n t . i . f f '  s s i x t h  arid seventh  causes  of 

act:i on for R I C O  v i o l a t i  oris and Rrcm conspiracy, r e s p e c t i v e l y ,  bascd 

upon khe  p r e d i c a t e  ac t s  of mail f r aud  and wire fraud should be 

dismissed  011 thc? qrourids t h a t :  (i) p l a i n t i f f  has f a i l e d  t o  comply 

wi th  t h e  p l ead ing  requirement-s of Rule 9 (b) of F e d . H . C i v . P r o . ,  

which i s  even more s t r ingen t .  than  CPLR §3016 [b] ; arid ( i i )  t h e  

seventh  cause o f  actiiori must  be dismissed for t h e  additional reason  

t h a t  the Clclmplaint. f a i l s  t o  a l l e g e  a conspi racy  under R I C O  ,§ 

1962(d). 

P l a i n t  i f f  argues t h a t  t h e  Complaint set:; forth s u f f i c i e n t  

d e t a i l ,  i n c l u d i i q  t h e  t i m e ,  p l a c e  and person r e s p o n s i b l e  f o r  each 

st.atcrnent , the content-. of such statement-s o r  orni.s:;iona and t h e i r  

effect on p l a i n t i f f ,  t ha t  defendants  gained DC Media's money as a 

r-e:;ult o f  t h e  € r a u d ,  arid i d e n t . i f i e s  t h e  purpose of the mai l ing  

wi t-hiri the deferidar1t.s ' f r a u d u l e n t  scheme. 

C i v i l  RIClO c la ims arc sub jec t  t o  l-ieiyhtened pleading 

requiremc-1lt.s. B c s i c o r p  Ltd .  v. K a l - i n ,  290 A.D.2d 147, 151 (3'-'-' Dep't 

2002) (RICO c la ims  are " t h e  1itiqat:ioi-i e q u i v a l e n t  of a 

t h c m o n u c ! l e a r  device" ) . \'The e1ement.s t h a t  must. be pleaded t o  
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s t a t e  a c i v j . 1  R I C O  claim a r e  ‘ (11 conduct (2) of an e n t e r p r i s e  ( 3 )  

t-hrouyh a p a r t e r n  (4) of r acke tee r ing  a c t i v i t y .  ’ ‘ I  P o d r a z a  v. 

Cau-r-iero,  212 A.D.%d 331, 335 \*I--’- Dep’t 1.995) (quot-ing Sedima v .  

In~r-eX Co., 473 1J.S.  4’19, (196 ( l i 7 R S ) )  ; see 18 U.S.C. § 1962(~). A 

p l a j . n t i f  f mus t .  e:_;tabli.sh t.he f o u r  e1.cments as t o  each ind iv idua l  

deferidant. Sce U I i i  ted S t a t e s  F i x e  Ins. Co. v. U r i i  ted L i r i i o u s i n e  

Ser -v . ,  3 0 3  F.Supp.2d 432, 451 (S.D.N.Y. 2004) . 

Here, the Court f i n d s  that. p l a i n t i f f ’ s  a l l e g a t i o n s ,  while 

s u f f i c i e n t  t o  suppor t  p 1 , a i n t i f f ’ s  f raud  claims, do not  satisfy t h e  

elements r e q u i r e d  t o  p lead  R I C O  c la ims a s  they  f a i l  to s p e c i f y  the 

i n d i v i d u a l  misconduct a t t r i b u t a b l e  t o  each defendant .  

Moreover, a “ p a t t e r n  of r a c k e t e e r i n g  a c t i v i t y ”  r e q u i r e s  a t  

least t h e  corrnnission of two a c t s  of r a c k e t e e r i n g  a c t i v i t y .  1 8  

U . S . C .  S 1961(5). Sec t ion  1961(1) of t h e  federal s t a t u t e  

enumerates t h e  d i f  fer-ent pr-edicate o f f e n s e s  which c o n s t i t u t e  

“ r a c k e t e e r i n g  a c t i v i t y ,  ” i nc lud ing ,  i n t e r  a l i a ,  mail f r a u d  and wire 

fr-au.d.  See 1 8  U.S.C. 3 1961.(1). 

H e r c ,  t-he a l legcd  racke tce r ing  a c t . i v i t y  engaged i n  k~y 

defendants  i nc ludes  the inailriny or t . ransmission of : fir larlcial  

p m j  e c t  i ons  I -e la t - ing  t o  thc prndl.1ct.s , and ot.her busir-less o f  

Shopf lash 01- Icjia; assunpt.ior1:; OH i.iivp.nt.or-y r e l a t i n g  t o  t.he 

pi-oducts;  r e t u r n s  r e p o r t s  re1 a t  inq  t.o thc busines:; of Shopflash and  
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I y i a ;  r e p o r t s  r e l a t i n g  to pircciuct or-ders and f u l f  illrnerit of 

o u t s t a n d i n g  o rde r s ;  document.at:i ori r e l a t i n g  t o  the finar1c:ial s t a t u s  

of Igia drid Sliopflash; and docurrcrltat:i.o11 r e l a t . i r q  t o  tlie owr-1er::hip 

of t h e  p r o d u c t s .  (Corrpl . , 11 11 6 .  ) 

However, t h e  Compl.aint f a i l s  t o  assert whet.her t-he docurnents 

allegedly mailed o r  t r a n s m i t t e d  were false o r  how they  otherwi.se 

c o n t r i b u t e d  t o  defendants ’  Thus, t.hc 

R I C O  claim:; a r e  d ismissed  for p l a i n t  i f f ‘ s  f a i l u r e  t o  adequate ly  

a l l e g e  t h e  1 - c y u i s i t . ~  p r e d i c a t e  a c t s .  

alleged Eraudulent. scheme. 

E i g h t h  cause of actiori 

Defendants argue ‘chat p l a i n t i f f ’ s  e i g h t h  cause of ac t ior i  f o r  

l eya l  expenses arid attorney:;’ fees, pursuant  t o  Paragraph 1 3  of the 

MFSA Agreements, should be dismissed as  a g a i n s t  defendant  Slvan 

because on ly  p l a i n t i f f  and defendant  Shopflash a re  p a r t l e s  t o  the  

MFSA Acjrecmentr.c;. 

I n  o p p o s i t i o n ,  p l a i n t i f f  a rgues  t h a t  thi:; p o r t i o n  of t he  

riiot ion s1ioul.d be denied hecause I undfr  t h e  T r u s t  Agreements, Sivan 

agreed t o  gua ran tee  the repaper - l t  of any ou t s t and ing  indebtedness  I 

including a t t o r n e y s ’  f ~ e s ,  i n  the event. of f r a u d  01- tnalf  easar-ice on 

hi;; p a r t . .  
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Sirice the T r u s t  Aqreenwnts ai-e an i n t e g r a l  p a r t  of the MFSA 

Agreement.s, and Si.vari may be fourici l . i ab le  f o r  t h e  a l l e g e d  bretlch of 

the ayrecment.s by ShopfI.ash i f  p l a i n t i f f  were successLul i n  proving  

malfeasance, that portion of the motion seeking  to dismiss  

p l a i n k i  f f ’  s c la im f o r  leqjal expense:; and at-torney:;’ f e e s  as a g a i n s t  

S ivari i s d e r 1  i. ed . 

N i n t h  C a u s e  of A c t i o n  

Defendant-s next  argue t h a t  p l a i n t i f f ’  s n i n t h  cause of a c t i o n  

f o r  an account ing  a s  against .  the i n d i v i d u a l  deferidarits and I g i a  

should be dismissed because none OE these defendants  had a 

conf i d e n t i . a l ,  f i d u c i a r y  o r  con t - r ac tua l  r e l a t i o n s h i p  with p l a i n t i f f  . 

In a d d i t i o n ,  defendants  argue t -hat  p l a i n t . i f f  has no r i g h t  t o  

a n  account ing because under t h e  MFSA Agreement p l a i n t i f f  controlled 

all of t h e  payouts nf  funds  and because revenues de r ived  from the 

r e l a t - ionsh ip  w i t h  Shopf l a s h  were pa id  t o  a bank account s o l e l y  

c o n t r o l l e d  by pl a i r i t i f f .  T ~ u s ,  defendants  argue that p l a i n t i f f  has 

a l l  of the  resources t.o account w i th in  i t s  own posscssion and 

cont 7-01 . 

PI clirit:iff argucs that .  lit i s  en t i  t - led  t o  seek an account.iny 

from a l l  of Lhe defer-idants because tlie bank stat .emcnts annexed t.o 

t.he Jaskot. Affi r-maLior-1 show t-ransf  ers of monies among tlie va r ious  

defendants  which support  p1.aintif  f s c la im that t.he defenc1ant.s werc 

[* 19 ]



all " a l t e r  egos" of each other-.  P l a i n t i f f  f u r t h e r  a rgues  t h a t  

S1-iopf lash had a c o n t r a c t u a l  relat.ion:;hip w i t h  p1.aint.if f arid Sivan 

had a f iduc : i . a ry  and coritr-actual relLqtic)rl:;hip with p l a i n t  i f  € .  

However, p l a i n t i f f  coricedcs t h a t  , under t h e  MFSA Agreements, 

i t  h a s  a r i g h t  t o  scek an accc:,ur-lt.ing from Shopf lash .  In view of 

the f a c t  t-hat Shopflash i s  not: seeking t o  d ismiss  t.he c la im Tor- an  

account ing  a t  t h i s  time, t h i s  port.iori of t h e  motion i s  g ran ted  as 

t o  i .ndividual def endarit  s S i v m ,  S t reaitis and Ranchandani and 

defendant  1yi.a o n l y .  

T e n t h  Cause of a c t i o n  

Defendants argue t h a t  plaintiff's t e n t h  cause of action f o r  an 

account stated should be dismissed a s  a g a i n s t  the ind iv idua l  

defendants  arid I g i a  because only p l a i n t i f f  and Shopflash were 

p a r t i e s  t o  t h e  MPSA Agreements, and on ly  Shopflash rece ived  

stat-ernents of account. f r o m  p l a i r i t i f  f . 

P l a i n t i f f  ar-que:; t h a t  t h i s  branch of t h e  motion should  a l s o  be 

denicd because plai .nt . i f  f has alleyed t h a t  t he  defendants ai-e "a l t . c r  

egos" of e a c h  other- .  

H o w e v e r ,  t-his c l a i m  [nay be pursued only agai n s t  Shopf lash I 

w h i c h  i s  riot m o v i n g  t o  di s i n i s s  it. a t .  t .liis t i m e ,  because Shopf 1.asl-1 

was 3. p a r t y  t o  the p r i o r  agreenwr-1t.s , i . e .  , t h e  MFSA Agreemer1t.s , 
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frorri whj.ch t.he c l a im for an account. s t a t e d  d e r i v e s .  See Shea CG 

G o u l d  v .  B u r r - ,  1911 A.D.;ld 369, 3 7 0  (1'' Dep ' t  1993). 

F i n a l l y ,  dcf endants  arq-ue that t h e  t h i r t e e n t h  cause of a c t i o n  

f o r  conver-sion o€ t h e  $ 3  , 000, 0 0 0 .  0 0  must be dismissed because 

plaintiff has a l l e g e d  t h a t  it. paid ou t  A p o r t i o n  of t h a t  amount t o  

third-party vendors  of Shopf lash  a t  va r ious  t-imes and i n  va r ious  

aIlloUI-1 t. s . 

In opposition, p l a i n t i f f  a rgues  t h a t  DC Media provided  funding 

f o r  t h e  s a l e  of t he  products  t o  both  Shopf lash  and I g i a ,  arid that.  

such monies were t r a n s f e r r e d  t o  S ivan ,  Streams and Ranchandani 

wi thoulr au t .hor iza t . ion .  

S ince  p l a i n t i f f  has made a c la im t h a t  defendants  made and 

r ece ived  unauthor ized  t r a n s f e r s  of p l a i n t i f f  s funds ,  has  made a 

demand f o r  s a i d  nioney and t h e  defendants  have failed t o  r e t u r n  i t ,  

t h e  convers ion  c la im su rv ives  def endants  ' mot:ion t.o d i s m i s s .  

l ' h i s  cons t iLu tes  t h e  d e c i s i o n  and o rde r  of  t h i s  Cour t .  

Lla t cd : Ma I. c h 'r' , 2009 ; N I C K  S i i i i L 7  N I C K  
J . S . C  
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At IAS part 12 or tilc 
Supremc Court of the State of 
New York, held in  and for t h e  
County of New York, at the 
Courthouse thcreol‘, 00 Centre 
Str-ect, Rm. 341, New Y o k ,  
New Yor-k, 011 Fchriixy a, 
2O&. 

l-’RESI?NT: HON. RAKBAKA l i .  KAPNICK. 

J1 I STIC I 7. 

IX MF;131A C‘APT‘I’AL, I ,LC‘, I)/B/A/ NEWTEK MEIIIA 
CAPITAL, 

1’1 aint i ff, 

AVI SIVAN, I’REM IiANC’I-IANDANI, KURT S’I’REAMS, 
SHOPPLASH, INC., IGIA, INC‘., and “JOHN DOE Nu. 1” 
through JANE DOE No. 25,” thc ii;inics of the last del‘endants 
being lktitious, the true iiaiiies bciiig uiilu~owii, it being intended 
to designate the agcnts of thc aforesaid clcfendants, 

1)cfend an t s ,  

- -- 

fcir i )  an ordcr, pursu~int to CPLR $ 32 I LC(b), lifting the stay ol‘disclosure in cfkct by vii tue of‘tlie 

CPLR 32 1 1 motion (the “Motion”) ol‘delt.ndnils Sivan, Kanchandaiii, Sh-catiis, Shopflash, Tnc,, and 
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in furthcr support of thc C'ross-Motion; and 

Thcrc heiiig ~IC) p:ipers i n  opposition to Ilic Cross-Motion .&T liled; aiid 

I'he Motion a.11~1 Cross-Motion ha\ ing bcen scheduled by the Churl h r  o r d  argiiniciit 

OIWERED, that thc  nenoinin:~tedL)efendants x c  dii-ecled to  preservc dl Inatcrid 

: i d  relevant evidcnce, including, but not limited to, paper rccnrds, audio, video, and digital 

recordings, and electronic, digital, and/or coinpiitcr generated records, e-mails, memoranda, and 

(3 t her w ri t ten c om ti1 uni c ;I t i 017 s i 11 e I cc tron i c fori 11, v 01 cc tri ai 1 coni ni UIIK ;i ti on s , i 11 l'orm n ti on databases 

(i tic I 11 di 11 g acc o iin t i ii  g an d c) t her fi n anc i iil systems or o t 11 er spcc i a1 i zed da t ;I b ases) , word process i tig 

documents, sprcatlshects and presentation slicks, audio and video recordings attxlied t o  c-mails, 

electronic calcndiirs and date-bnolcs, computer assistcd drawing and enterprise rcsoui-ce planning 

d:itabiises and ohc r  pri-posc-buill systems, lernpm-ary Intcniel fi Ics created hy browsers and savcrl 

Web pages, infomiation ~-emairiing in  "Dclcte" l'oldcrs and i.ccycIc litis on all pci-sonal computcrs 

n on -c o ti1 1' :I 11 y h aid w ;ire (i 11 c 1 11 d i ti g d T i  c cr :in d ern p 1 o y ces ' I ~ i p  to p s a ti d poi-t ;I b I c , 11 and tic I d clev i ccs , 

such ;IS mctiioi-y sticks, portable h:u.d drivcs and Blxkhcrrics), personal dat;r assistant 01' oihet 

pxtahle clcvices c q x ~ b l e  of storing data, Ajutnp drives, zip iirivcs, USB devices, hard di-ivcs, disks, 
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tapes, servers, 01- any othcr-clcctroiiic data storage iiiedium or ai-chitecturc, back-up systems, and data 

w. 
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