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Index Nunibcr I 07040/2000 
Subniission Date .I;III. 14, 2000 
Mot. Seq. No.  002 
C ' a l .  No. 6 

DECISION A N D  ORDER 

'I'his personal iii$itry action involves an employcc o f t h c  Port hutliority Trans Hiidson C'c1113. 

(PATI I ) ,  who was iii-iitred u i i  the cvcning of.laiiit;iry 17-1 8, 2005, BS lie atlcmpled to  cliriih onto ;i 

ra i I 1-0 x i  11 a1 and rc I I to  t 11 c ground. P I ai n t i l-I- mo v cs co r s 11111 111 ary _ j 11 r1gi-n en t agai 11 s t bot 11 d c fen d ;in t s 

011 tlic issuc ol'liahility . Ikfcndants oppusc and cross-move lor partial suiiiniaryjiidgnient and 10 

1-a I 1 t cd a I i tl t 1 I c cross - iii o t i o 11 i s d cii i ctl . 

'At his deposition, plaintiff slalcd his work cnlailcd passing oul and collecting the t o o l s  
such as jack liatnmcrs li-uni the Ilat, niakiiig surc Ilic tools WCI-c i n  wor-kirig ot-dcr-, itilhrniiiig the 
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i-niIi.o;id llat on which thc CPCW worlced, which had railiiigs and two gral-~ bars, had bcen Icmporarily 

~-cplxcci hy ;I flat t h a l  lacked “ s ide  hings” m t i  W;IS missing ;I “tailgirtc” (Cross-Mot. EA.  E, C‘laiiiis 

011 the woi-k day in  clucsiioii, i t  had previously si~owed, a ~ i d  wlicn plaintif[ iittc1iiptcd to hoist 

hiiiisclf onto the llat 17y grabbing tlic one cxisling bar, his liwt slippcd, ~mssiibly from bcing wct, atid 

lic “messctl lip” his shouldcr and back and I’cll lu  llic groiiiid (Cross-Mol. Ex. E, C’laims Transcript 

his h o t  in  ;I “strap” of iiictal oii tlic lowcr- footholcl, and ;is Iic piillc:d himscl f up with oiic arm ~ 1 c l  

CIIIC leg, h i s  liiot slippx1 siclcways; 11c could 1 1 0 1  1cec.p his halancc and Ikll backwards (Sniitli EB‘I’ 3 0 ,  

41 -42, 44). Beca~rsc there was no siding oil the f l i i t ,  hc had iiotliing to r c x h  Ibr when his h o t  

slippcd (Smith FBT 107, l o g ) ,  and thcrc was a hand hold on ly  on one side of tlic slcp (Smith El3T 

S O ) .  As lie Tcll, Iic allemptcd to twist away Urom “boiilders with thc I-cbars slicking out of’ i t ”  thal  

lendiiian ;is to any need li7r tools or rcplaceiiicnts, aiicl followiiig thc leadiiiiiii’s dircctioiis (Mot. 
Ex. E, EBT of Robert Siiiitli 45-46). 
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hucl  bcen ternpoi-ai-ily placed by (hc side of’ thc 1131, 1.1-om ;I pIatro1-m (hat I1:icl heen c lq>ped 111) 

(Sni ih  EB’I‘ 1 O X ) .  

AHcr thc accidciit, plaintiff w;ts I-ccliiirccl hy the PATIH rules lo coiiiplcte a i  acciiicnt 1-cport 

((’ross-Mot. Ex. E) .  His portioti of lhe accidoiit I-cporl indicatcs iii part tha t  tlic weatlicr condilions 

were “cold,” h i t  tlocs iiot mention wctness or melting siiow. I I C  no~ed tliat the irijiiry iiivolved Flat 

24 in the I>-Yai-d, which was “out ol’scrvice” and ‘‘not moving.” 1 I C  described his iiijiii-y occurring 

;is, “climbing on fliit aiid h o t  slipped, pain on h c k ,  and Ict go o f  rail, and 1k11 down iu  

I iinreadahle]“ (sw Smith EI3T 38). 1 I C  did not clicck tlic form’s boxcs to indicatc that lie reput-tccl 

the “allcged iinsaIk/dcfcctivc tool or cquipnienl” prior to the iii-jury, or that lie was aware of any 

iinsare conditioiis prior lo heginniiig his work. Flc did not  iiidicatc tliat “weathei-” was 311 

exteiii.i:itiiig circumstance. In I-csponse lo (tic question of wlial hc could have doiic to prcvent tlic 

accident, lie wrote, “platlbi-iii iiistall,” and at his deposition, lie testified hx iicvcr was :I platforiii 

~1 ic1-c  lie worked, h i ~ l  hc Ili1d worked in O ~ I I C ~  parts of thc: ttlnncl W I I ~ K  therc WCIX plati’c>r1iis (Siiiitli 

EBT 50-57). ‘I’hc portioii of the report coriiplctcd hy  lhe I‘oremaii, Kicky Rybak, iiidic:it~d that at thc 

limc of h e  acciclctit, Smith was “climbing onto tlat 24 which would take him and the other 

employees io 1lic \wwI< sitc,” tliat l iybak ii~spcctcd the localiuii ;.ti 2:2S a.m. ;ind fcwiid conditions lo 

l x  “clcx and di-y,” tliat sal‘cty rules and practiccs wcrc hcing followed, and tlicrc was no iiiis;i li- 

condilion involvcd (Cross-Mot. Ex.  E). 

At h is  dcpositioii, plniiitiffwas askcd ahout two scls ofpliologr~rphs. Oiic set W I S  iakcn by 

Forcman Iiyhal.; on Fi-id:iy ,4131-iI 20, 2007, : i d  Smith test i  liccl t l ia l  tlic pliotographs clepictccl thc 
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r <  
acciden( location h c i t  that  lie did nut r-ccagiiize (lie particular fl:it (Smith ERT 00, 07, 00 ,  IO2).’ 

otlicr sct consisled of‘hi i r  “liard to SCC” photos labeled “R. Sniith I / I  8/05,’’ which Smith said 

appeared to show  he Ilat o i l  which he had bccn working hecause i t  was inissing the sidehoards and 

lailgatcs (Siiiitli EHT 146- 1 47).J 

1 hi: 

Ryhnk testified for de[endmts.5 He said he was iioti licd of plainlif17s accidcnt hy ;I 

(elephonc call horn the Icad~~li~i l  (Mot. Ex. 9, EBT ol‘Ricky Ryl>ak [liereinai‘tcr R.yll:ik EH‘I’] 56-57,  

58). Rybak WAS aware tlint the nccident occuii-cd while the work crew was cii route lo their- work 

locatioii ~11iri tIi:it the flal W;IS nu l  yet in  iiiotioii (Itybali  EHT SO, 5 8 ) .  ‘ I ’ l i ~  fl~t wils :Nnchcd (0  ;I 

1>iIssc1Igcr CN which would have b c ~ i  L I S C ~  to power the l1:it ( R y h d c  Et3‘1’ 03) .  Ryh:iI< did 1iot I K C ~ L I I  

whctlicr Flat 24 had sideboards (Rylnk  EB‘I 88). He could iiot recall if any  ol- tlic sideboards were 

missing when he inspected the llat alter the accident, althougli lie st:itcd hc would llavc canccled the 

iisc of thc f la t  wcre there no sideboards, :ind lic remembered I h a t  he had not canceled the 11at’s iisc 

(liybiik El31 00-07, 0 8 ,  00). Hc “hclicvcd” the ilat had sidcbo:irds hccausc hc “wouldn’t Ict the 

go withoiil stdcbom-ds bccausc it’s dangerous.” (Rybilk EBT 68). 1 I C  did not recall the kind ol‘ 

sidchoard used 011 h e  day of the accicleiit iior did he rcmcmhcr whal type of gi-ab hai-s wcrc iised OH 

Fliit 24 (Iiyhack EB‘I’ 24, 48). He liad ntot Iicard any coriiplainls and would h:ivc iiispcctcd h e  f la l  

11:d Iic I)CCII  told of any  compl;iiiils hy [hc IciIdl1l>IIl or otlicrs ( R y h k  EL3‘1’ SO,  90). l‘he PAT1 I tixiii 

-‘I<ybak lesli lied these photographs wcrc of H a l  24, the siiiiie flat h i t  plainti 1’1‘ f‘cll l’rolii in  
2005 (Mot. Ex.  0 ,  ERT 0 1 ‘  Ricky Rybali !I- I O ) .  

Wiei-e are photocopies o f  thrcc pIiotograplis attached 3s part  of exhibit E of the C‘I-ws- 
Motion, that includc the riihric “I<.  Smith 1 / 1  8/05’’ ( S L Y  Smith EBT 140). 

’1)cfciid:ints also siihmit ;L May 2008 aifidavit hy  Ryhak which sets Ibr-tli tho s;iiiic 
c c) n 1 en t i o 11 s ;IS c c) i i  t ii i 11 cd i 11 li is d cp u s i  I i o 11 1 cs t i ni o ii y , 
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CIKW iind Ioadman had thc 1-csponsibility ol‘ iiispectiiig thc railroad flat to make SLWC it had 

sideboards (Ryhak EBT 89). Accort-ling to Kybak, plaintill’iicvcr complaiiicd to him almut Flat 24, 

iticliicliiig that il lackcd siclcboai-ds (Rybak EBT 87, 88, 100). 

Kybnk t o o k  Smilh lo [lie Iiospital a k r  his Iii.j~iry (Rybak EB‘l’ 64). Smilh did  mot  cspl;iIii to 

Rylxik csactly how lic: 1 1 1 ,  oiily that lie 1k11 wliilc Lryiiig to cliiiih onto Ilic llat (Iiyhirk EHT 00, 07, 

04). Itybak did iiof ask thc plainti I’l’wliaf had caiiscd tlic accideiil (I;:HT 07- 83, 84, 03).  Nunc of’ Llic 

otlicr crcw iiicmbers witncsscd the accidcilt (Rybak EB’I’ O S ) .  According to Kybak, Siiiitli did not 

cngage in any  irnsali. pi-acticcs (Iiybnk EBT 95, 90). R.ybak advised Sniitli that iI‘hc Iiad a problcrn 

c l i i n l ~ i i i ~  onto the ilal, :I “ l i t t le  extension ladder-” would be provided to accoiiiiiiodatc him (Rylxik 

EL3‘1’ 100: I 8- 19). 

l iyhak look pliotcographs in 2007 which Iic testified wcix ail accurate depiction of Flat 24, 

aiid Ixlicvcd h a t  other photographs depicted what a ilat typically would have looked like on lhe 

datc o f  plaintiff‘s accidcnl (Rybak EB‘f 37, 38, 47-48). He was shown pliotocopies u f  l b t i i -  Polaroid 

phutuyaplis ol.3 work [lilt, hiit hc could not tell if the pliotograplis wert: of b’lat 24, iior did l ie know 

lit. tuuk the pliotcjgr-aphs or whose hariclwl-ititig was 011 the pliotograplis (Rybak ET3T I O 1  -1  03). 

I ’ I~ i i i i t i lT  l i l cd  his siiiiimons and cotiip1:iint oii .I tine 8, 2000, and served cleli.tidants thel-dtel-. 

‘I’lic note nl‘ Issiic w:is filed in .June 2007. The prclimiiinry conli.rci~cc order directed that dispositive 

motions wci-c to  bc maclc within G O  days of filing the note ol‘issuc (Motion Ex. IS). I lowevei-, Ihc 

justice thcn-;issigned to tlic i1i:ittcr allowcd post-imlc disclosure to cotitinuc OH the issiics of 

witiicsscs to thc iiccidcnl and thc idcntity of the maker- cor the four photogxplis alleged to havc 17ccn 

t.akctl C)II the nigh1 of the xcideiil. The parties entered into a so-ordcred S t i p l l h l i O l l  dated Octobcr 

IO, 2007, whcreiii dereiidants agrccd to provided a delailcd al‘lidavit setting h i - t h  tlic particulars or  
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thc scarch to idcnti Fj  witncsscs ;\lid photographs of thc accidcnt scciie, ;ind a sccond so-orcled 

stipiilation datcd Dccciiibcr 12, 2007, concerned idcnti fication ol.cniployccs present at tlic acciclciit 

silt (Motioii  Ex. 13, 14). On March 5 ,  2008, aiiolhci- so-orclci-cd stipulation was signcd whicli i i i  

part precluded defktidants from calling any wilncsscs at tlic time of trial other- tliaii Kicky Rybak, llie 

fkrenian, lo lcslify regarding liabili(y, and pi-ccludcd tlic iisc oCpliotocopics of the foul- photographs 

appnrcntly talccn c)ii the night of the iiccident but then lost, or ~ l i c  inti-oductioii of secoiidai-y cvidciicc 

concerning Ihe losl phu(ogi-;iphs (Molioii. Ex. 1 1 ). 

Plaiiiti I'I' Iilcd thc instant motion h i -  s~imiiiary J u ~ l ~ i ~ i c i i t  o i i  April 1 I ,  2008, lcss tliaii 45 days 

after [lie signing o f  [lie pai-(ies' stip~rlation precluding cer-hin witncsscs. llis attorncy explains lliat 

only aflcr. h c  signing of lht. March 5 ,  2008 stipulation, which aclinowleclgcd that certain 

photogriiphs o f the accident scene could not bc prodiiced and that the person who look h e  

pliolograplis could no( be idenlilicd, was plaintiff in a position to iiiovc fC,r suiniiiary judgment on 

1i;ihilily (Mot. Kcsslcr AfT. 1\11 24-25), Hc argues lhat iinder flrill 11 7'Iw Cilv of 'N. l'., 2 NY3d 048 

(2004), plLiinti l'flim ustahlishcd good cause Tor the lateness in liliiig thc iiiotion for siimiiixy 

jlld~nicnt. 

Tlic pail i cs then SI i 1111 I at cd Ilia t de h i d  ants' papci-s wcrc I-ct 11 i w ~ h  1 c o I I  .I 11 iit: 5 ,  2 OOS,  ir nd 

accor-cliris to tlic iiiarkings 011 the motion filc, 11ic iiiotion W;IS [iilly suhniitted oii that  date. 

c fcn d ;i n Is o r  i 2 i i i  ;I 1 I y c 1.0 s s- 111 o v cd I'or an order 1-t: s c i 11 d i 1 I g t I1 c Marc I I S , 2 ()( ) 8 so-o  rd e red s t i p i i I ;i t i o I I, 

aiid such other relict-- ;is the court found proper (liessler lieply ATf, F.x. 1 ). Ai1 aiiicndccl crc)ss- 

motion, claled . I L I I ~  7, 2008, speci lies that dciciid:iiits seck summary judgmcnl. IkTeiidanls to iiot 

xidress lit. issue o f  their motion's timeliness and providc: i io  good cause csplaiiation for theii- 

I at c i i cs s 13 c fen d a I 1 t s ' a rg i r nieiits lio I- s 11 I 11 111 ary _j  ud g I 11 c i i t rc I y o 11 t li c c o ii I c i i  t s of t li e ;icc i d en t report 
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complctcd hy  plainiirron the nigh( of'thc accident, mt l  o i l  tlic testimony or  thc rhreiiinn, Kicky 

Kybak, which 11icy contcnd estahlisli that plaintiffs injili-y did iiot OCCLIT :is the result of negligciicc 

cui  tlic pm't of' llic Port Aiithoi-ity, or al the very least raise qticstioiis of I'ict concci-iiiiig IiahiIily and 

prccliide summary juclgiiiciit. They also q i i e  that tlic claims hi-ought pursuaiil lo the Hoilcr 

Inspection Aul and tlic Safcly Appliance Act slioiiltl he dismissed bccairsc tlicy ;ire not applicihle 

whcn :I railroad tlat is not i i i  IISC. 

'r I I c clc f 'c I  i d a ii t s ' :i rg ii iii eii t ro r su 11 I 111 ary j 11 d p i  en 1 i s p rc Ii i i sed c ii I i re I y on cv i d en L' e ;I v :i i 1 ab 1 c 

at the tiriic Ilic note of issuc was lilcd and not post-notc discovery. As dc('ci1dalits havc i i o t  argiicd, 

Ict aloiic cstablishcd ii good citiise basis for the latencss of thc branch of tlicir cross-iiiutioii sucking 

siiii1iii;iry jiidgmcnt, this braiicti or  tlic cross-motion is dcnicd :is iinlimely. f l d l  1' 7 ' 1 1 ~  C'it,l q / N .  Y., 

2 N Y  3d 048 (3004). Tlic otlicr branch of the ci-oss-niotiuii conccrniiig lhc so-orclcred stipiilatim of 

Mat-ch 5 ,  'OOS, which iii 1m-t precludes clefkndants from inlrodiiciny 1i:ibility cviclcnce o(lici- tliaii by 

liylxik,  will he considcrcd hy  [lie court. 

l , q y l  Aiin1l~si.s 

To prcvail oil a siitiiiiiary jiidgiiierit inotion, the moving party inust p r d i i c c  evitlentiary proof 

i n  : ihissihlc Ibi-iii sul'ticicnt to w~ii-l-il11t I I I C  dircctiun of siiiiimary jiidgiiiciit in his or her Ltvor (GTF' 

A4/l ig, 1 1 1 ~  I '  I ' o / o r i i d  Al i i / i i i t iz / / j /  Sr/lc>,s, I / K ,  

tho 1~iii.dcii shifts to the opposing party to siibiiiit prool'in adinissiblc form siii'licicnl to crc3tc it 

qucstioii nl'l'acl requiring a trial (Ko.sso/z t' A f g x c ,  84 N Y 2 d  1019 [ 1995 I ) .  

NY2d 9OS, 067 [ I985 I ) ,  Oiicc this hui-dcu is mcl, 

PlaiiitilT siics iinder h e  b'ederal Einploycr's Liiibilily Act (45 USC' $ $  5 1-00), llie Roilcr 

Inspectioii Act (45 LISC' $ 9  22-34), and llic Fcdcral Safety Appliunce Act (45 LJSC' $ 5  1 - I O ) .  

According to llic conimeiitiiry in tlic N c w  Yorli Patlei-n .I iiry lnsti-iictious, Ilic Fcdei-ill Einploycrs' 
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1,iahility h c l  (FELA)  ii-tiposcs O I I  a railroad hc duty of iisiiig rc:rsoiiabIc care to provide n 

rcasoiinbly safc place lo woi-k ( I B N Y  PJ 13 2: 180, a t  OS3 I2009]) .  The cause o r  nctioii sounds in 

iicgligciicc (45 IJSC‘ 6 5 I ), but thc concept is “miicli b~-o:idcr than the c m i i i o i i  law concepi” ( I  r3 

Nk’ l’.ll3d 2: 1 SO, at 957). The tiiirdcn is oti the plaintiff lo provo Iic was ciiiployc;cl by tlic railroad ;it 

thc t i m  of’tlic accidcnt, ha1 h e  derciiclaiit failed to use reasoriahlc care, and that tlic iicgligencc 

played soiiie part, “however- slight” in causing llie occui-rcncc ( 1 I3 NY PJ13d 2: 180, :it 0 5 3 ) .  If the 

ncgligencc by the plainti r‘f i s  ;i dcfcnse, ihen the dcfciiclnnt’s burden is to pi-ovc the negligciicc and 

its causal relatioil 10 tlic iiijui-y ( I  B N Y  I’J 13d 2: 1 SO, at 954). 

Thc Fcdci-al Safety Appliancc Act (SAA)  and lhe Boiler Irispcclion Act (BIA), iiiipose siifCty 

I-eqiiii-ements Tor tlic bciiciit ofciiiployees, as described in [lie New York Pattern Jury Instrucliniis 

( 1  H NY PJ17tl 2: 180, at 967). ‘I’he SAA rcquires “any car” to 11~1vc “grah ii-ons 01- handholds,” as 

wcll as ollicr safely ilciiis such ;is scciirc sill sleps, ladders, and running hoarcls (45 USC’ $t;; 4. I I ). 

A violalioii iiiay tic shown by proving the absence o f  ;my rcciliircd device 01- t h a t  a safcty device w;is 

clcfcctive. “‘l’he du(y i m p o w l  is absolute” ( 1 H NY PJJ3d 2:l SO, a t  967, cilatioris omitted). 

Howcver, absolute linliility will attach only i C  the train is “in IISC” at the liiiic ot‘tlic xcidenl (h ’ (m[ i~  

1’ ~ - ’ o / i , ~ ~ ~ / i f l ( / t ~ ~ ~ l  Ktri l  (’orp., 270 AD2d 090, 090 [3d Dept, ZOOO]). As explained il-i /h:r(li/l, the 

piirposc o f  the “in tisc” 1imit;itioii is LO give 1-ail  car C ~ ~ C I ’ ; ~ ~ O I ‘ S  ;in oplioi-ttiiiiiy to iiispecl ;ind coi-rcct 

safety appliaiicc dcfccls hefore they arc csposcd lo slricl liability uiiclcr thc Act (270 AI32rl 097, 

cl I IO t al i o 1 i ai i t 1 c i t :I 1 i o 11 o iii i I I cd ) . ’ 1 ’ 11 e A c t cx c 1 LI d es i iij i i  r i es d i rec t I y 1-cs 11 1 t i ii 2 fro 111 i n s 11 ec t i o i 1, re p ;I i I‘, 

01- servicing ol.i-:tilro~iil cqiiipiiicnl. ‘The courts iixiis 011 thc 1oc;tlioii ufthc traiii and the activity ol‘ 

lhc injtircd piri-ly at tlic time of tlic accident ( B u d i ~ ,  170 AD2d at 097, citations omittcd). Here, 

thcrc i s  little dotihl tha t  ihe flat was i n  ~ i s c  at tlic time plainliffwas iiijiured. Flat 24 was used by tlic 
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9 .  

workers as transport to thcii- nightly work location, and when plainti If 1.~11, although it wax not yct 

niovitig, according lo tlic tcstimony of  Ricky Rybak it  was attached to a passcngcr c w  which was tu 

powcr it to its location. 

‘l’lic cvidciicc consists of plaint ill’s tcstimony conceiniiig the coiidition 01’ H i i t  24 and how 

the accidcnt occurred, l<ybak’s ICStiliioIiy cshblishin!g that he did not set: thc accidcnt nnd has lilllc 

direct iiiciiiory of the appearance ol’ Flat 24, and the accidciit rcport coiiipleted by Sinith iii id liyh:k 

shurlly a h  the acciclciit. Plaintiff testilicti that tlicrc was an irhsencc ol’sal--cty items such 3s laddcrs 

or liandliolds, and that the flat lackccl sideboards and tailgates that would have provided ;L grip. He 

was shown the Polaroid pliotographs froin the iiight of the accident aiici rioted tha t  the Ilat pictiired 

lacked sidchoards and tailgates. I-IC tcsliticd in acitlitioii tliat there was ncai-by consli-iictioii cicbris 

wliicli he tried to avoid when hc f’cll and which possibly caused him to twist in a manner that 

contributed lo his iiijury. Hc also teslified that t l ic groiind was somewhat wet li-om melting snow 

and th:it his bools may Iiwc hccoiiie slippery, His xcidenl rcport Ibilcd to descrihccl ai i  ahscnue 01. 

sidehoai-cis, t;iilgatcs, or grah txtrs, b u t  did iiotc that ;I “pI:i t~?~i-ri i” slioiIIc1 he installcd. Jiyhali’s 

Les(iiiiony cstalilislics that  lic did i i u t  scc tlic accidcnt, and tlint Iic Iias lkw dii-cct iiiciiioi~ics of ]+’li l t  

74, iii pal-liculx :IS to wlictlior tliu tlal was ir i  h c t  cq~iippcd with sideboards, ;iltlioiigh hc tcstificd 

tliat Iiacl I I U  1 i i i ~ ) ~ ~ i i  ol‘any salkty violalions, he wo~i ld  i i o t  lime I C [  h e  flat bc usccl. Whetlier the 

ym~iI i11 was wcl, aiid whelhci- Sinitli cniiiplaiiied lo Rybak of‘thc lack of sicieboai-ds or grab bars, 

i-emnin cliicstinns or liicl. 

As IIoted almve, the standarcl lbr negligence iiiicier FELA i s  hroader than that iii coiiimoii luw 

negligence. ‘I’he issue is wlicthcr defendants iiscd I-casoiinblc ci11-c to proviclc plaintiff with ;I sali: 

woi-king environmoiit. Givcii tliat l iybak told Siiiitli lie could hc accommoclntecl with 3 smitll 
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cxtcnsioii ladtler, that Rybak docs nu( x tua l ly  remcInbcr tlic ooiidition of thc Ilnt oi l  thc cvcniiig in 

question, and tlial plaiiitirr had lo try to avoid construction dchris piled hy h e  sicic o ~ t h c  flat whcii 

hc fcll, plainliff has suflicicnlly cstablislied thac defendants iiiilcd to provicic a reasonably safe 

workiiig ciiviroiiiiiciit iindcr FELA, aiid Ihus summai-y judgment as to liahility is appropriate. 

I.krcnciaiits cross-iiiovc for an o~-clcr rcscincling the contcnts ni'thc March 5 ,  3008 stipiilatioii, 

hiisccl on tlie misrakcn bclicfoftlie parlies that tlic pholographs or thc acciclcnl silc wcrc 

pci-manently niisplaccd. As cxlilained iri thc rcply affinnatioii o f  dcl'cndanls' altoincy, the ciise w a s  

originally assigncd to aiiothcr atloincy in tlic same ollice wlio is 110 longer with tlic firiii, and tlic 

origi i i d  pholographs had bccii removed li-om the iilc iinbeliiiownst to  tlic a th rney  subsequently 

assigned lo tlie mattcr (Ilood Rcply .4K 1111 4, 7 ) .  They were KoiiiicI i i i  May 2008, altlioiigli tlic 

identity uKtlic pliotoyxphcr remains uiikiiown (('ross-Mot. Ex. K ,  I Iood Icllei- lo Kcsslcr, 5 / 2 0 / 0 8 ) .  

It is wcll scttled that ;I slipulation lietween partics o r  their attorneys, rcducccl tu ;I writing 

subscribed by dit: parlics or thcir allomeys or to an order which has bccn entered, bccoiiics ;I 

liiiidirig agreeme111 (I/itrt/s 1.7 G d ~ k ,  61 M i x .  2d 384, 385 [Sup. Ci. S~f'lblk C'oLlnly 10691 citing 

C'PLII 2 104; Y~///li(~/.A~ Fiw / h w s i i ~ c g  C'o. lw. 11. Rojwl /m. C-'o., Ltrl., 247 N.Y. 435 [ 19281). The 

court has control ovcr stipulations i iml  has tlic power to relieve the partics from h e  teiiiis whcii they 

can bc rcturncd to their former position (Mirtter of'Estr/lc ofFru[ig(v+, 29 NY2d 143, 14'1- I 5 0  

[ 107 11). A stipulation will no1 be v:icatcd without good c;wse, such 3s n showing of f i x d ,  

colliision, iiiistakc, accidciil, or similar gi-oimd ( / ? s / i / f c  o('t,'/xtigct., at I SO). 

r)cli-idaiits argue h a t  h e y  i lgrccd to Llie sliptilatioil i i i  tlic iiiislaken I>eliel'tliat tlic 

pliotograplis were lost, idtlioiigli i t  is noted that tlicy also Iimc ticvcr been ;rble to discovcr who ~ooli 

thc pho~ographs. 'l'hcy argiie thcy will be prej udiccd i I'tlicy I-ctii:tiii prccliidcd from procliiciiig otlicr 
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liability witncsscs, p ~ ~ c s i i t i i ~ i I ~ l y  soiiimiie who could attcst to tllc coiidition of Flat 24 011 tliu evening 

iti yucstioii. Plaiiiti ITargiics that if the stipulntioii wcrc vacated he would bc greatly pre.jiidiced i1s hc 

Ii;is i iow waived his rights to piirsiie testinioiiy from other witnesses. 

Although rescission ol'thc stipiilation might be appropriate in other circunlstnliccs, hcrc h e  

plainti tT has l x x n  granted siimmury -1 itdgriiciit oil h e  issue 01' liability uiidcr FELA, irnd the only 

issuc rciiiaiiiiiig is tha t  of d:imagcs. J Iici-cIbrc, tlcfcndanls' cross-motion to rcscind and ViIcatc tlic 

March 5 ,  2008 stipulation i s  d e n i d  as acadeinic. I t  i s  

7 7  

ORL)EI<EL) h a t  plaintill's iiiotion is granted tu  the cxtcnt thaL defendants Port Authoi-ity 01' 

New York and New Jersey and Port Autliority Trans Hudson Cotp., arc found liable to plaintiff 

iiiidci- t l ic Fcclcral Employcrs Liahilily Act, tlic Roiler Inspection Act, and the Safety Appliaiicc Act 

(45 IJ.S.C'. $ 9  1-51, ct scq.), aiid i t  is furthei- 

(jRLlE[<ELl (hat Ihc plait i t iff  shall serve ;I copy of'this ordcr iipun the c'lcrk of Trial S~lpp(71~t 

who shall promptly sct this matter down 011 thc appropriate [rial ciilelldiil- lbr ail asscssment O K  

p 1 ai n t i 1'1's damagcs; aiid it is liirtlier 

OIiDEREL) that iipoti the coniplction of the asscssiiictit o f  damages, the C'1c.i-k of Court shull 

cnter Judgmenl in plailitill's l i v o r  i ind ag:rinst tlic dcl'ctidaiits for the amoiint detci-niincd :iI the 

it m o 11 i i  t d et enn i ii  ccl , to 2 ctl i c r w i th costs and (1 i sb 11 rs ciii c n t s ; and i t i s fii rt her 

(I> K 11 E I i  EL) t hat t he ci-o ss-111 c7 t i (7 11 i s dcn i cd . 

This constitutes the decision and order or  the coiirt. 

Tlatcd: March 25, 2009 ~ 

Ncw York ,  New York 
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