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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY- , 
A. 

PART 3 5  
Index Number : 1 141 94/2008 

HERBERT, DANIELLE 

THE CITY OF NEW YORK 

SEQUENCE NUMBER : # 001 

vs. 

ARTICLE 78 

INDEX NO. /!.&dY 
MOTION DATE 

MOTION CAL. NO. !I 
1 {ere read on this motlon to/for I/ 

Notice of Motion/ Order 

Answering Affldavlta - 

Replying Affidavits - 

Cross-Motion: 

to Show Cause - 
Exhibits 

0 Yes 0 

PAPEP$ NIJMBERED 

-.d 
Upon the foregoing papers, It Is ordered that thla motion 

rlie instant application and cross motion are decided in accordance with the accoinpanying 
Clleinoranduin Decision. It is hereby 

ORDERED and ADJUDGED that the application of petitioner Danielle Herbert for ail 
irder and $udgment, pursuant to CPLR Article 78 (1) declaring that rospoiident Rosier Salavert 
'ailed to perronn a duty enjoined upon her by law and was affected by an error of law, and was 
ubi trary and capricious or an abuse of discretion, when on July 22,2008, she re-affirmed an 
:arlier decision to discontinue petitioner from her probationary appointment as Assistant 
'rincipal, such reaffiimation was unrelated to her merit and fitness and was in direct 
:ontradictioii to evidence and unsupported by evidence on the record and presented at a hearing 
:onducted on or about June 22, 2008, such reaffirmation directly disregarding evidcnce presented 
it said hearing and such deteimination unsupported by the record; (2) directing respondent New 
fork City and Ncw York City Board of Education to conduct and hold a healing adjudged by an 
nipartial, qualified individual within the Department of Education as to petitioner's 
jiscontinuance as Assistant Principal of the Sojourner Truth School; and (3) directing DOE to 
veinstate petitioner as Assistant Principal within the District, is denied in its entirety; m c l  it is 
'urther 

Dated: 

Checkone: FINAL D e  m l  L DISPOSITION 
-. 

QLdc-Fhp propriate: 0 DO NOT POST RE- 
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ORnEKED and AD.TUDGED that the cross motion of respondents to dismiss the 
Amended Petition on the ground that said Amended Petition is untimely, and fails to state a 
cause of action, is granted snd the instant Petition snd Amended Pctition are dismissed; and 
it is fui-thcr 

ORDERED that counsel for respondents shall serve a copy of this Order with notice of 
entry within hvenly days of entry on counsel for petitioner. 

Dated gA6/69 ENTE 

._ 

DISPOSITION 0 NON-F INAL DISPOSITION 

Check if appropriate: DO NOT POST oREFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O N :  PART 35 

In the Matter of the Application of 
DANIELLE HERBERT, 

Petitioner , 

-against- 
THE CITY OF NEW Y O N ,  
NEW YORK CITY BOARD OF EDUCATION, and 

Index No. 8 1 1494/2008 

DECISION/ORDER 

ROSIER SALAVERT, 

MEMQ RANDUM DECISION 

Petitioner Danielle Herbert (“petitioner”) moves for an order and judgment, pursuant to 

CPLR Article 78 (1) declaring that respondent Rosier Salavert (“Salavert”) failed to perforni a 

duty enjoined upon her by law and was affected by an error of law, and was arbitrary and 

capiicious or an abuse of discretion, when on July 22, 2008, she re-affirmed an earlier decision to 

disconhue petitioner from her probationary appointment as Assistant Principal, such 

reaffinnatioii was unrelated to her merit and fitness and was in direct contradiction to evidence 

and unsupporled by evideiice 011 the record and presented at a hexing conducted on or about 

June 22,2008, such reaffirmation directly disregarding evidence presented at said hearing and 

such determination unsupported by the record; (2) directing respondent New York City (“the 

City”) and New York City Board of Education (“BOE”) to conduct and hold a hearing adjudged 

by an inipartial, qualified individual within the Department of Education (“DOE”) as to 

petitioner’s discontinuance as Assistant Principal of the Sojourner Truth School; and (3) 

directing DOE to reinstate petitioner as Assistant Principal within the District. 
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Rcspoiidents cross move to dismiss the Amended Petition on the ground that said 

Amended Pctition is untimely, and fails to state a cause of action. 

Bu cligr o u n d 

On or about September 1999, petitioner commenced eniploynient wilhe the DOE ;E a 

Spec i a1 Educa tioii Teacher. 

On or about August 2005, petitioner began working as a probationary Assistant Principal 

with the Sojourner Truth School (MS/PS 149) within the DOE. This probationary appointment 

was effectuated by Shaniquia Singletary-Dixon (“Singletary”), the Priiicipal of the Sojourner 

Truth School. 

By letter dated January 14,2008, petitioner was notified that on February 15,2008, 

Salavei-& would “review and consider whether [petitioner’s] services as a probationary assistant 

principal be discontinued as of the close of business February 15,2008.” On or about February 

7, 2008, petitioner’s counsel submitted a letter responding to the basis for petitioner’s 

discontinuance. By letter dated February 15, 2008, Salavert infoimed pctitioner Ihat “after 

reviewing your written response to my letter dated January 15,2008, I reaffirni your 

Discontinuance of Probationary Service effective close of business February 1 S ,  2008.” 

Thereafter, on or about Julie 22, 2008, petitioner attended an “appeal hearing” reviewing the 

discontinuaiice determination. By letter dated July 22, 2008, petitioner’s discoiitinuance was 

again reaffirmed by Salavert. 

On or about April 24, 2008, petitioner filed a Notice of Claim pursuant to Education Law 

Section 3813. 

On or about August 1,2008, the City conducted a 50-H hearing pursuant to the filed 
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Notice of Claim. 

Petitioner coinnienced the instant proceeding by filing a Notice of Petition on or about 

October 22,2008. Thereafter, pursuant to CPLR 3025(a), petitioner served an Amended 

Petition, dated January 30, 2009. 

Petitioner ’s Contentions 

Singletaq hand-picked petitioner for the position of Assistant Principal based on 

pcti tioner’s displayed competence and dedication in her previous positions of Special Education 

Teacher, General Teacher and Literacy Coach. 

The position of Assistant Principal required additional certification, for which petitioner 

attended the College of St. Rose, ultimately receiving her New York State Certific, ci t ’  ion as a 

School AdniinistratodSupervisor in or about the Spring of 2005. 

Petitioner served as Assistant Principal from 2005 to 2007 without incident, receiving 

posi t h e  perfonnance reviews. 

On or about 2006-2007 academic year, Singletary requested that petitioner punch-in 

Singletary’s time cards to represent hours of work, though Singletary was not present; petitioner 

refused. Thereafter, Singletary’s attitude to petitioner changed for the worse. At oiie point, 

petitioner send ai1 anonymous letter to the Office of Special Investigation concerning Singletaiy’s 

actions. On several occasions, petitioner met with representatives from that office. 

On or about January 14, 2008, Singletary presented petitioner with four disciplinaly 

charges and immediately discontinued petitioner from her position as Assistant Principal. On or 

about January 14, 2008, petitioner was suspended from her position as Assistant Principal due to 

excess i ve di sc i pl i nary w r i t e- LI p s . 
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The .January 14, 2008 letter from Salavert followed. 

Salavert and Singletary have a long history, professionally and socially; Salavert should 

have recused herself from these proceedings. 

Respondents ’ Con tei I t ioiis 

Pursiiant to CPLR 217(1), an Article 78 proceeding must be commenced within four 

months of the final detemiination to be reviewed. Thus, insofar as the amended petitioii 

challenges the termination of petitioner’s probationary employment and seeks an order of 

reinstatement and back pay, the instant proceeding, commenced on October 22,2008, over eight 

months after the effective date of the termination of petitioner’s probationary employment, is 

untimely and must be dismissed. 

With respect to pelitioner’s failure to state a cause of action, while petitioner alleges 

various issues arising during her review, none of these constitutes deprivation of any substantial 

right of due process. Petitioner was provided precisely the review supplied under DOE’S By- 

Laws, arid tlius Salavert’s reaffirmation of petitioner’s probationary teimination, by letter dated 

July 22,2008, following petitioner’s Sectioii 4.3.2 rcview, was not arbitrary, capricious or ~ J I  

abuse of discretion. 

Petilioner ’s Opposition to the Cross-Motion 
and Further Supporl of Petition 

The manner in  which respondents conducted theinselves leading up to petitioner’s Appeal 

a id  thereaftcr, should have resulted in a tolling ofthe statute of limitations period due to 

inconsistencies, anibiguitjcs and a general aura of confusion created by the respondents as to 

when the statute of limitations period began to run. Further, the underlying charges issued to 
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petitioner wluch led to her suspension, recommended discontinuance and ultimate 

discontinuance, were alleged to have been issued in bad faith. Petitioner alleged within her 

Notice of Claim, and at the appeal itself, and evidencc was preseiitcd that Singletary, the issuer of 

the disciplinary charges, issued said charges at least in part, due to discriminatory reasoiis based 

upon petitioner’s pregnancy and due to retaliation for petitioner having reported Singletary for 

conversion of school funds. Said evidence of bad faith issuance of the disciplinary charges 

should have auloinatically called for an appeal hearing before a conunittee to render any decision 

on petitioner’s discontinuance final and appealable to court via an Article 78 proceeding. 

Termination letters received from the BOE create ambiguity for aggrieved probationary 

employces because they do not make clear whether the employees inust pursue two remedies at 

once, the chancellor’s administrative review procedure and an article 78 proceeding, or select one 

aid forcgo the other. The February 15, 2008 letter did not advise petitioner that this was a final 

and binding detemiination. And, to the degree that the February 15‘h letter advised that 

petitioner’s termination was immediate, it deprived petitioner of the requisite 30-day notice. 

Further, the Notice of Claim filed on April 24, 2008 tolled the statute of limitations. 

Respondents ’ Reply 

Respondents created no ambiguities in the notices to petitioner concerning her 

ternination. And, prior to petitioner’s termination, petitioner retained counsel, who, on 

petitioner’s behalf, submitted a letter to Salavert. Therein, petitioner’s counsel notes that 

Salavert shortly would be deteniiining whether “to discontinue petitioner’s services as an 

Assistant Principal” and advances vaiious arguments and evidence to request thal Salavert 

“iiivesti$ate fin-ther.. .before conimitting yourself to ending [petitioner’s] career as i in  Assistant 
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Principd." Thus, on February 7, 2008, petitioner plainly was aware that any discontinuance 

determination would operate to teiminate petitioner's services as an Assistant Principal 011 

February 15,2008. 

Furthennore, to the extent that petitioner experienced any uncertainly during this period, 

her attorney, retained before the termination of her employment, could have advised her in 

accordance with Ihe applicable law. 

Analysis 

Statute of Limitations 

An article 78 proceeding must be commenced within four months after the 

administrative detemiinatioii to be reviewed becomes "final and binding upon the petitioner" 

(Yarhough 1) Fra/ico, 95 N.Y.2d 342, 717 N.Y.S.2d 79 [ZOOO]; CPLR 217[1]; New YorkStnte 

Assn. of Cozinties v Axelrod, 78 NY2d 158, 165, 573 NYS2d 25, 577 N.E.2d 16). An 

administrative detcrniination becomes "final and binding" when the petitioner seeking review has 

been aggrieved by it. An administrative action is not final and binding within the contemplation 

of CPLR 21 7 until it "has its impact" upon the petitioiier (Bludson v Popolizio, 166 AD2d 346, 

347, 561 N.Y.S.2d 14 [ Dept 19901, citing Mutter of Edvzead vMcGuire, 67 NY2d 714, 716, 

499 NYS2d 934,490 NE2d 853). The Statute of Limitations does not begin to run until the 

petitioner receives notice of the detenniiiation (Mutter of Bionclo v New York State Ed. of 

Parole, 60 NY2d 832, 834,470 NYS2d 130,458 NE2d 371). 

A request for reconsideration does not toll or revive the statute of limitations, even when 

the agency reconsiders its deteniiination or negotiates with petitioner regarding niodification of 

the administrative decision. Jrrnke v Cmty. Sch. Bd. OfCm(yy. Sch. Dist. No. 19, 186 A.D.2d 190, 
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193, SS7 N.Y.S.2d 733 (2d Dep't 1992). 

On this point, the case of Matter of Anhersen v. Klein, i D3d 29 St  Dep OS), is 

instructive. In A?iclei-sotz, on June 8, 2004, petitioner's principal gave petitioner a year-end rating 

of unsatisFactoiy and recoininended discontinuance of petitioner's probationary service. By letter 

dated October 29, 2004, rcspondent's Local Instiuctioiial Superintendent affiniiecl the 

discontinuance effective that day. The First Department held that petitioner's time to seck judicial 

review of the discontinuance began to rim upon his receipt of the October 29, 2004 letter, and 

was not postponed or tolled by the administrative review completed by the same Local 

Jnstructional Superintendent on September 16,2005 when, after considering a March 2005 report 

of a three-member committee designated by the Chancellor, he reaffirmed the discontinuance 

(see Mutter of Frasier v B o n d  of Ecluc. of City School Dist. of City of N .  Y., 71 NY2d 763,766- 

767 [ 19SSJ). Accordingly, the proceeding, which was commenced in January 2006, more than 

four months aftel. petitioner's receipt of the October 29, 2004 letter, was deemed time-barred to 

the extent it cliallenged the discontinuance and sought reinstatement (see Mutter ofhhrzson IJ 

Board ofEduc. ofcity o f N  Y, ,  291 AD2d 450 [2002]). 

And, filing notice of claim does not toll the statute of limitations requiring Article 78 

proceedings against public body or officer to be brought within four monllis after determination 

for revicw becomes filial and did not renew running of such statute from datc of claim 

presentment. McKinney's CPLR 21 7. 

Jn the instant case, petitioner received her letter from Salavert, dated February 15, 2008, 

that reaffjmmed petitioner's discontinuance, effective that day. And, petitioner acknowledges that 

lier discontinuance occurred o or about February 15, 2008 in lier Petition (v 32, and in her 
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Amended Petition 7 42). 

As such, the instant Petition 

applicable statute of limitations. 

nd Am nded Petitio must be dismissed as barred by the 

And, to the degree that petitioner argues that respondents should be estopped for asserting 

the statute of limitations, that argument must fail. 

A party may invoke estoppel against a government agency when a manifest injustice has 

resulted froin actions taken in its governmental capacity. AZlen v Bcl. Of Educ. of Union Free 

School Dist. No. 20, 168 A.D.2d 403, 543 N.Y.S.2d 422 (2d Dep't 1990), appeal dismissed, 77 

N.Y.2d 934 (1991). The agency's conduct must induce justifiable reliaiice by a party who then 

changed position to his or her detriment. Brnnca v Bd. Of Educ., Suchem Cent. School Dist. nl 

Holbrook, 239 A.D.2d 494,496, 657 N.Y.S.2d 445(2d Dep't 1997). 

For a government agency to be estopped from using a statute of liinitations defense, an 

aggrieved party must prove that the governnient engaged in fraud, misrepresentation, deception, 

or similar affirmative miscoiiduct that party relied upon to its detriment. Yassin v Snrabu, 284 

A.D.2d 531, 727 N.Y.S.2d 620 (2d Dep't ZOOl), lv. dismissed, 98 N.Y.2d 645, 744 N.Y.S.2d 

760, 771 N.E.2d 833 (2002); see, e.g., Academy Street Associates, h c .  v Spitzer, 44 A.D.3d 592, 

845 N.Y.S.2d 237 (1st Dep't 2007) (alleged actions of Attorney General in assuring plaintiffs' 

couiisel the aniendinent to offering plan at issue would be addressed in near future did not rise to 

the level of affirmative WI-oiigdoing so as to equitably estop Attorney General from asserting the 

statute of linii tatioiis defense). 

In order to invoke estoppel to preclude the assertion of a statute of limitations defense, 

there must be evidence that lhe misrepresentation was deliberate, and here the record is devoid of 
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such evidence. Yessin, 284 A.D.2d at 531. 

It is also important to note that prior to the February 2008 determination, petitioner was 

represented by counsel, who cannot, in good conscious, feign confusion in understanding the 

app 1 icable statutes of liini t at ions, 

Fuilzire to State a C w s c  of Action 

“Unquestionably, n Board of Education, under Education Law §2573( l)(a), has the right 

to terminate the employment of a probationary teacher at any time and for any reason, unless the 

teacher establishes that the termination was for a constitutionally impermissible purpose, 

violative of a slatute, or done in bad faith (cites omitted).” Frasier v Bourd of Ediicntion, 71 

N.Y.2d 763 (1988). 

Petitioner must establish that the review of the determination terminating her 

probationary services deprived her of a substantial right. The record show that petitioner 

appeared at the review with representation, that she testified and called witnesses, cross 

examined wj tnesses and, according to petitioner, established that the disciplinary charges were 

without m ek t. 

As such, this court finds that the administrative review process fully comported with tlie 

requirements of the collective bargaining agreement and Section 4.3.2 and 4.3.3 of the DOE By- 

Laws. 

Conclusion 

Based on the foregoing, it is hereby 

ORDERED and ADJUDGED that tlie application of petitioner Daiiielle HerberL for an 

order and judgment, pursuant to CPLR Article 78 (1) declaring that respondent Rosier Salavert 
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failed to perform a duty enjoined upon her by law and was affected by an ei-ror of law, and was 

arbitraiy and capricious 01’ ai1 abuse of discretion, when on July 22,2008, she re-affiimied an 

earlier decision to discontinue petitioner from her probationary appointment as Assistant 

Principal, such reaffirmation was unrelated to her merit and fitness and was in direct 

contradiction to evidence and unsupported by evidence on the record and presented at a hearing 

conducted on or  about Julie 22, 2008, such reaffirniation directly disregarding evidence pi-esented 

at said hearing and such determination unsupported by the record; (2) directing rcspondent Ncw 

York City and New York City Board of Education to conduct and hold a hearing adjudged by an 

impartial, qualified individual within the Department of Education as to petitioner’s 

discontinuance as Assistant Principal of the Sojourner Truth School; and (3) directing DOE to 

reinstate petitioner as Assistant Principal within the District, is denied in  its entirety; and i t  is 

OKDEJXED and AD.TUDGED that the cross motion of respondents to disiiiiss the 

Amended Petition on the ground that said Amended Petition is untimely, and fails to state a 

cause ofaction, is granted imd the instant Petition and Amended Petition are dismissed; and 

it  is further 

ORDERED that counsel for respondents shall serve a copy of this Order with notice of 

entry within twenty days of entry on counsel for petitioner. 

Dated: March 26,2009 
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