
Matter of Middleton v New York City Hous. 
Auth.

2009 NY Slip Op 30670(U)
March 25, 2009

Supreme Court, New York County
Docket Number: 402609/08

Judge: Shirley Werner Kornreich
Republished from New York State Unified Court

System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for

any additional information on this case.
This opinion is uncorrected and not selected for official

publication.



.. 
SCANNED ON 312712009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: l'Z&c/c4 PART cT' 
Justice 

- v -  
MOTION SEQ. NO. I 
MOTION CAL. NO. 

'I were read on this motion tolfor 1 ArLLe, , -. . . . . . -7 .. , . -- ti- The followlng papers, numbered 1 to 

PAPERS NUMBERED 

1 4  Notice of Motion/ Order to Show Cause - Affidavits - Exhlbits ... 
3 - 'I 

Answering Affidavits - Exhibits 

Replying Affidavits ~ - -  

Cross-Motion: 11 Yes  

- ___  

-I ~ 

Upon the foregoing papers, It Is ordered that this motion 

MOTION IS DECIDED IN ACCORDANCE 
Wl l l i  ACCOMPANYING MEMORANDUM 
OECiSION AND ORDER. 

Dated: 4 

FINAL DISPOSITION 0 NON-FINAL DISPOSITION , \ 
Check Check if One: app opriate: DO NOT POST 1-1 REFERENCE 
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Petitioncr, 

For Judgmcnl Pursuant to Article 78 
of the Civil Practice Law and Rules, 

Index No.: 402609/08 

DECISION 
and ORDER 

-<against- 

judgment revers; tig respondent New York City Housing Authority's ("rcspondent" or 'LI lousing 

Authority") denial ul' his claim for succession rights to apartment 2M at 2070 Clinton Avenue in  

$ 1  thc Hronx (Prcmises). Thc Prcmises were leased to his mothcr, Queenie Middleton, until her 

death on J m u a r y  3,2008. Respondent opposes. 

1. Bir c kgr o tcnd 

Thc Housing Authority is a corporate governmenla1 entity created to build and operalc 

low-incomc housing in New York City. Since the federal government funds and regulatcs pilblic 

housing, the Housing Authurily must annually certify to the Department of IIousing and IJrban 

Developmenl (I-IUD) that it has admitted individuals and families in accordance with 1NJU 

regulations. €IUD mandates that the Housing Authority regularly monitor Ihc composition and 

income ul: each family that has been admitted into public housing. Tenant families also h a w  
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@ corresponding obligations to request respondent’s approval before adding any family Jnembers as 

occupants of a m i l ,  and to supply my information necessary when the Housing Authority 

conducts examinatiotis of family income and composition, 

Pursuant to Housing Authority regulations, there are two exceptions to its formal tenant 

selection process where a tenant of recurrl can lawfully add “authorized family members'' LO live 

in their unit. ‘l‘hc first is where the Housing Authority allows anothcr individual to become a 

permanent member of the tenant’s houschold. To add a person to thc household, the tenant or 

record inust obtain the written consent of the building devclopment manager. The second 

exception allows a remaining-fanlily-member to take over a lease if thc tenant 0 1  record cither 

tnovcs or dies. To qualify under this exception, the remaining-family-member must have rriovcd 

into thc apurlmcnt lawfully, remained in the apartment continuously, and be eligible for public 

housing. T.awfu1 rncmbers of a tenanl’s household includc the original tenant family, B pcrson 

born to the tenant of record or to an authorized permanent family member, a person legally 

adopted by or judicially declared to be the ward of the tenant of record or an authorized family 

member, or a person who rcccives written permission to reside in the apament permanently. In 

each instance, the person claiming remaining--family-member status must have become an 

aulhorizcd Eamily member o f  the tcnant household and must have remained in the apartment 

continuously from his date of entry. 

On July I I ,  2003, the Housing Authority revised its rcrnaining-fiimily-member policy 

regarding any requests Ibr pcrmanent occupancy that were either pending or made on or bcfore 

November 24, 2002. The revised policy provides that certain relatives of the tenant of record 

“may have r-etnninirlg-~dmily-member rights if they receive the Housing Manager’s perniissioii 
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for pcrmanent occupancy in writing on or af3er November 24, 2002 [and they] thereafter remain 

in continirous occupancy, i.c., on all [ofanj Occupant’s Afildavits o fhcomc  from the date of thc 

issuance of wri ttcn pennissioii fur permanent occupancy from the Housing Manager for not less 

than one year iinil-icdiatuly prior to the date the tenant ofrecord vacates the apartment or dies, 

subjcct to independent verification from tlic Huusing Manager.” 

l’he Housing Authority provides a gricvancc procedure to determine if an occupant 

qualifies as a rcmaining-~:aniily-nieni~~~. Pursuant to that procedure, the grievant must meet with 

the development riianagcr 10 discuss the claim. If the development manager does not o&r the 

grievant a lcasc, he must submit the grievant’s kile to. the District Office for hrther revicw. Jf 

after rcview, the Uislrict O f k c  denies the grievant’s requcst but deteriniiics thc grievant has: 

made some showing that she could qudifL for relief, the grievant is given thc Opportunity to 

@ request ii formal hearing. ‘lbe Housing Authority will then notify the grievant of a hearing date 

bdore an impartial hearing ofticer. The nolicc also infoi-ms the grievant of his right to appear in 

pcrsoii, h a w  witncss lestirnony and be represented by counsel. M e r  the hearing, the presiding 

officer determines whether the grievant should be granted a lease to the apartment as a 

remainin~-f~nily-rrIcmber. Finally, members of the Housing Authority’s h a r d  review the 

tietiring of‘iiccr’s decision and make a final determination. 

In December of 1981, yctitioncr’s mother, Mrs. Middletun, moved into apartmeill 2D at 

2070 Clintuii Avenue. She subsequently switched apartments and inovcd into the subject 

Premises in 1989. The NYCHA Affidavits of Income for the Premises list Mrs. Middleton as 

the sole occupant until 2006, when she listed petitioner. Once the Housing Authority learned of 

this unauthorized occupaiicy, it set up n mccting between Mrs. Middlcton and maiiageiiietit to e 
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outline the proccciure for properly adding pclitioner to the household. At this meeting, i t  was 

explained to Mrs. Middleton that she would have to add petitioner’s income to the household so 

that the Housing Authority could recalculate her rent. Once Mrs. Middleton learned that her rcnf 

might incrcasc by adding petitioner to thc household, she crossed his riarne off the 2006 Affidavit 

of Income. Kespondent’s Exhibit I. In 2007, Mrs. Middleton was oncc again listed as the 

Prciniscs’ sole occupant. When Mrs. Middlctvn passed away on January 3 ,  2008, shc was still 

listed GS thc Premises’ only occupant. 

Following his mother’s death, petitioner notified respondent that hc sought to remain in 

thc Prcmises. Management notified him that if‘ he sought permanent residence, lie had to go 

through the fornial grievance procedurcs. In a letter dated January 10, 2008, petiticlner tilcd a 

remaining-Jhxn i l y-member-claim. 

On January 23, 2008, inanagemen1 met with petitioner to discuss his claim. At the 

meeting, the I-iuusing Manager concluded that petitioner was not entitled to succession rights 

bccause lie was never added to the huuschold as a remaining-family-meinbcr. In addition, Mrs. 

Middleton had ricver rcquested permission to add petitioner to the household. 

The IIousing Manager suhsequenlly forwarded its decision to the Bronx Borough 

Management Deparhncnt (BRMD) for review. Tn a letter dated January 25, 2008, the BBMD 

informed petitioner that he must submit any further docurncntary evidence to support his claim 

by February G, 2008. In a Tlistrjct Grievance Summary dated March 14,2008, the BRMD 

dfinncd the IIousing Manager’s decision. This summary also informed petitioner that if hc 

wishcd to challenge this determination, he must submit a written request for a hearing before an 

impartial hearing officer wilhin tcn (10) business days after receiving the decision. In a lcttcr e 
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dated March 27, 2008, petitioncr rcquesled such a hcaring. 

Tn two sepuatc lelters dated May 23 and July 8.2008, the Howitig Authority advised 

pditioncr 01 its affirmative defenses and counter-claims, enclosed a copy of its grievance 

procedures, and adviscd pclitioner of his right to be reprcsented by counsel. The hearing was 

scheduled fix July 22,2003. 

On July 22, 2008, petitioner appeared Tor his hearing but requested an adjournment to 

obtain cnunsol. Tho ndjourmncnt w a s  granted xnd the hearing w o c  rercheduled f o r  Septeiiibcr 3, 

2008. 

011 Scptcrnbcr 3, 2008, petitioner appearedpro se expfaining that he could not acquire 

counsel. A1 the hearing, Housing Assistant Rose navis testified on behalf of respondent. During 

her testimony, NYCHA AClidavitb of  Income for the Premises for thc years 2003-2007 were 

submitted into evidencc. Pctitiuxicr’s name appeared as crossed out 011 thc 2006 I‘orm and did not 

appear on any other year. Ms. Davis testified that upon reviewing the 2006 Affidavit of Income, 

she called Mrs. Middleloti and cxplained the procedure rcquired to add her son to the household. 

Part of this procedurc would include adding petitioner’s income to the household for a new rent 

assessment. Mrs. Middletun cxplained that she did not want hcr rcnt to increase and, therefot-c, 

would not seek to add putitioner to the household. Ms. Davis tcstifrcd that petitioner was never a 

part of the Premises original family composition. 

Petitioner testified that he moved into the Premises some time in 1999 or 2000 in order to 

care for his mnthcr. IIe conceded that dcspilc making several requests, his mother never added 

him to the houschold for fear of a rent incrcase. 

In a decision dated Scptember 4, 2008, Hearing Officer Arlene hnibert denicd 
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pctilioncr’s r~rnaininR-fnmily-rnemhcr daim. In pertinent part, Hcaring Officer Ambert 

concluded : 

[Petitioner] is not a remaining family rncmber as defined by IIousing Authority 
regulations. A tenant who wished to have an additional person join the household 011 R 
permanent basis must submit a written request to the dcvelopmerit manager and receive 
written approval for the additional occupant. [Petitioner] did nut obtain the written 
permission of the Housing Authority to reside in the [Premises]. 

In h c t  according to [petitioner], [Mrs. Middleton] was not willing to request that 
he bc added onto the family composition so that the rent would not be increased. [Mrs. 
Middlcton] madc this decision, and (petitioner] must now abide by the rumifications of 
[her] decision. 

On September 17,2008, the ITousing Authority formally adopted this decision and dismissed 

petitioner’s retnaining-family-mcmber claim. 

II. Conclusions q/’I,aw 

A courl rcvicwing an Article 78 proceeding must judge the propriety of an administrative 

action solely on the reasons cited by thc administration. Schcrbyn v. Wu.yne-k.‘inger Lakes Rd of 

Coop. E&:. Scr-vs., 77 N.Y.2d 753, 758 (1 991). Such an actiun must be upheld unless it “shocks 

the judicial conscicncc and, therefore, constitutes an abuse of discretion as a m a t h  of law.” 

.Featherslone v. Fruncu, 95 N.Y.2d 550, 554 (2000). CPLR section 7803 states that the 

following queslions may be raiscd in an Article 78 proceeding: “Whether a. determination was 

madc in violation of lawful procedure, w a  effcctcd by error of law or was arbitrary and 

capricious or an abuse of discretion, including abuse of discretion as to the measure or inudc of 

penalty or disciplinc imposed.” 

Here, Hearing Officer Ambert’s decision was neither arbitrary nor capricious. Petitjoricr 

has not presented any proof- cvidcricing a meritorious remaining-family-member claim. Both 

prior to and following his rnothcr’s death, petitioner failed to get permission from the Housing a 
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Manager to residc in thc Premises. He was not listed as a tenant on any of the Premises' 

Affidavits oflncotne. In fact, he conceded that his mother did not want him listed as a tenant so 

that she could avoid a rcnt increase. Therefore, the decision by Hearing Officer Amber1 was 

neither arbitrary nor capricious. Aiponte v. NYC11.4, 28 A.D.3d 229 ( I  '' Dept 2008) (dcnial of' 

remaining family member claim affirrricd whcre deceased tenant's income affidavits list her as 

sole occupant and petitioner did not receive written permission top join household); Jrzcoboruifz 

v. IVYCXA, 49 A.U.3d 278 (1" Dept 2008) (denial of remaining family meinber claim affirmed 

whcrc, although petitioner was a menzber of the original lcnant family, no afidavits of income 

for four years leading up to her parents vacator of premises listed her as an occupant); Rodriguez 

v. Hernundez, 5 1 A.D.3d 352, ( I "  Dept 2008) (Housing Authority's determinalion that petitiaiicr 

was not remailling tarnily member entitled to succcssion rights of subject apartmcnl neithcr 

arbitrary nor capricious where record showed, inter alia, that deccascd tenant's affidavits or  

income showed that she was sole occupanl uf apartment); Turres v. NYCHA, 40 A.D.3d 328 (1" 

De.pt 2007) (where petjlioncr not in compliance with one-year rule, no basis to hold that 

NYCIIA's decision tu deny remaining family nieinber claim was arbitrary or capricious); 

Jurnisvn v. NI'CHA, 25 A.D.3d 501 (1" Dcpt 2006) (Housing Authority's denial of petitioner's 

application for remaining family member status affirmcd and held as neither arbitrary nor 

capricious whcrc, inter diu: respondent did not givc tenant of record permission to add petitioner 

to household; petitioncr never obtained written permission from housing manager to join 

household; affidavits of income Tor years pctitioner allegcdly lived in apartment listed tcnanl as 

sole occupant; Housing Assistmt testified that prior to tenant's death he never- requested for 

anyone else to ju jn  houschold); see also In re Vincente Rivera v. NYCHA, NYLJ, Mar. 19, 2009, 
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at 35 ,  col 3 (article 78 dismissed where petitioner not remaining family member since he was not 

listed on income affidavit arid ncvcr received permission to join household) . Accordingly, it is 

ORDERED and ADJUDGED that thc pctition is denied and the proceeding is 

dismissed. 

This consl.itutcs thc decision and judgment of the Court 

DATE: March 25,7009 
New York, NY 
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