
Posner v Mallow, Konstam & Hager, P.C.
2009 NY Slip Op 30697(U)

March 24, 2009
Supreme Court, New York County

Docket Number: 107413/07
Judge: Joan A. Madden

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



UED ON 313112009 

Index Number : 10741 3/2007 

POSNER, DEVORAH 

MALLOW, KONSTAM 

SEQUENCE NUMBER : 00 

SUMMARY JUDGMENT 

vs. 

[* 1 ]



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORIC PART 11 

Plaint i ff, 
- ag a i 11 s t - 

MALLOW, KONSTAM & HAGER, 
DANIEL B. SCHWARTZ, ESQ., 

De fen dant s 

JOAN A. MADDEN, .I.: 

PC 

----- 

and 

In h i s  legal malpractice action, defendants Mallow, Koiistani 6: I-Tazer, P,C. and Daniel 

B, Schwartz Esq.’ (togcther “the Mallow firm”) move for an order granting siiniiiiary judgment 

dismissing llie coinplaint against them or, in the alternative, imposing discovery sanctions 

pursiianl CPLR 3 126 based on the failure of plaintiff Devorali Posncr (“Posncr”) to coinply with 

prior courl orders directing that she turn over cei-tain medical records. Posiier opposcs tlie 

motion and cross moves for a protective order and for summary judgment in  her favor. 

E3 a c k crou nd 

This action arises out of the Mallow film’s representation of Posner in  a niatrinionial 

aclion commenced in 2003 by Posner’s then husband, Michael Minick (“Minick”). Prior to their 

marriage i n  May 1906, Posiier and Minick entered into an ante-nuptial agrccnicnt dated April 3, 

1996, which sets forth, inter alia, the parties’ respective financial obligations artel- mariage (“The 

Agrecmen t”). 

Under paragraph 5 of tlie Agreement each pai-&y waived the right to seek maintenance, 

alimony and counsels fees “[iln the event of the termination of the anticipated marriage.” 

‘During the time periods relevant to the allegations in the complaint, MI-. Scliwartz was 
an associate at deleendant Mallow, Konstam & Hager, P.C. 
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Paragraph 26, however, provides that i n  the event that either party is “unemployable, disabled or 

uii;ible to work, tlie Prospective Husband or Prospective Wife will be solely respoiisible for 

support so long as they are not separated.” 

At tlic time of the marriage, Minick owned the property located at 440 W. 22”” Streel, 

New York, NY, and was in litigation to regain possession of the apartment consisting of the 

parlor floor of tlie building (“tlie 22”d Street apartinent”). Paragraph 13 of the Agreement states 

t h a t  Miiiick is attenipting to gain possession of the 22’ld Streel apartment and 

the pai-ties agree that they will reside in that apartment if and when 
the Prospective Husband gains possession ... tlie Prospective 
Husband shall be responsible for all expeiises associatcd with tlic 
maintenance of said premises. In the event the parties reside in a 
location other than an apartment in tlie aforementioned building, 
any rent payable shall be paid two-thirds by tlie Prospective 
Husband aiid one-third by the Prospective Wife. If  lhe parties 
become legally or physically separated while residing at a rental 
location, [or which each party is payiig a poilion of rent, then 
iicither party shall remain in the rental location unless h e y  receive 
written consent rrom the other . 

Duriiig thc initial period of their marriage, Posiier and Miiiiclc maintainecl separate 

residences i n  Manhattan, with plaintiff living at 24 Fifth Avenue aiid defendant living at 1391 

Madison Avenue, an apartinent owned by lier brotlier-in-law. 011 or about October 1 ,  1996, they 

began to live together in a leased home in Pelham, New York, where they resided iintil February 

2000. Afler that date, Posner moved back to lier brother-in-laws apartment and began to pay 

rciit, while Minick moved into the 22”d Street apartment. 

In connection with its representation of Posncr, the Mallow firm filed an ;iiiswer 

contailing several counterclaims, including for divorce on the grounds of cruel aiid illhumane 

trcntinent, and abandonment based on Minick’s alleged refusal to allow I’osner to co-habit with 
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him at tlie 22'ld Strect apartinent. Additional counterclaims alleged that Minick l'iiled to provide 

s~ipport for Posuer, and that the Agreeiiient was unconscionable as Minick had iic) obligation to 

pay mainteiiance to lier under its terms. 

The Mallow firm moved, on Posner's behalf, by order lo show cmsc for an  award of 

tcniporary riiaintenance, cxclusive iise and possession of the 22"d Street apartmciit, paynient of 

the costs associated with that 22"d Street apartment, and other relief, including an order 

invalidating the Agreement as unconscionable and the product or  fraud and iiiisrePi.eseiitalion. 

Posiicr's rcqiiest ror temporary maintenance was based in part on her disability which began in  

2002, when she uiiclerwcnt emcrgency surgci*y for a diaphragmatic hernia, which allegedly made 

Iiei- unable to work. Posner maintains that the condition resulred rrom an a\itomohilc accident 

that occLii-red when she and Minick were still malied, in which Posner suffered niultiple injuries, 

soiiie of which were obvious after the accident while the others, including the diiiphragmatic 

Iiei.iiin were latent and oiily discovered later. Notably, the reqiiest for temporary maintenance 

was not based 011 the provisions of the Agreement, which does not address the right to ternporaiy 

niai ntenance, and is irrelevant to whether Posiier was entitled to support under Paragraph 26 of 

thc Agreement.2 

By dccisioii and order dated February 27, 2004, Justice Joan B. Lobis dciiied Posner's 

I-uqiicsts for relief. I-Inwcver, Justice Lobis rowid that there were faclual issues \villi respect to 

whether the parties agr-ecd to live apart or whether Minick breached paragraph 13 of tlie 

When a prenuptial agreement is silent as to ternporaiy mainteiiance, as was the case with 
the Agreement, such relief may be granted if tlie court finds i t  is warranted pursii;int to DRL Q 
23O(B) after balancing and considering various factors iiicludiiig, inter alia, the fiiiancial status of 
the respective parties, their age, health, necessities and oblig t '  ions. 
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A~recment  regarding the 22”d Street apartiiient by unjustly refiisiiig to allow Posner to live with 

h im there and, if so, whether Minick would therefore be responsible for paying I’osner’s rent. 

Tlicsc issues were refeil-ed to a special refcree to hear and report with recommendations. hi his 

repoi-1 dated 3uly 15, 2005, Special Referee Steven E. Licbmaii found, intcr alia, that thc parties 

agreed not to live together at the 22”d Street apailmeiit, that Micnick did not LiiijListly refuse to 

allow Posner to reside with him i n  the apartment, and tliat Micnick thereroore w a ~  not liable to 

Posner [or any payments of rent under tlie Agreement. 

By decision and order dated February 6, 2006, Justice Lobis granted Minick’s motion to 

coiiliiin the referee’s report and to dismiss Posner’s claim for damages for tlie alleged breach of 

Paragraph 13 of the Agreement, and denied Posner’s cross motion to reject the rcport. The 

L4allow liim subsequently moved to withdraw as couiisel for Posiier and the inotion was granted. 

Posncr coiiii-~ieiiced this legal malpracticc action against the Mallow fii-ni on May 25, 

2007. Thc yavameii of the coniplaint is that the Mallow fiim failed to assert Posner’s disability 

;IS ;1 ground for recovery of support from Miiiick under Paragraph 26 of the Agrecnient which 

provided for such suppofl in the event that she was “unemployable, disablcd or unable to work,” 

;IS loiig as the parties were not separated. The coinplaint fiirther alleges h a t  at the tiiiic she was 

disabled Posner and Miniclc were not “physically or legally” scparated within the meaning of the 

Agi-ccmeiit. 

Mnlion and Cross Motion for Suiiiiiiarv Juduiieiit 

The Mallow firm now moves Tor suniniary judgnient clisinissirig the complairir on tlic 

groiiiIds that no viable action for legal malpractice exists since the record fronl thc iinderlying 

divorce procecding demonstrates that it  moved oii behalf o l  Posiier to vacate the Agreement and 
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souglit reirnbursement of Posner’s living espenscs based on a breach o r  tlic Ageciiient, but that 

the court found that the Agreement was valid and that none of tlie clauses in the Agreeiiient 

which Posncr relied upon were triggered by tlie circumstances underlying the action. Moreover, 

tlic h’lallow L m i  asserts that plilinti l‘f s medical condition and nllcgcd disability were irrelevant 

siiice the court foiind that Posiier and Minick were living separately, and that Minick was 

lhererore not obligated to provide Posiier with support under the Agreement. Thus, the Mallow 

firm asserts lhat its claimed failiire to present proof of Posner’s disability was no( a proximate 

ca~isc of Posi~cr’s claimed loss. 

111 op~~osition to the suiiiiiiary judgment niotion and in support of her cross motion for 

suiiil-iiary jiidgment, Posner subiiiits tlie expert affidavit of Howard Hernian, Esq. who, based 

Lipon his review of the file in the underlying divorce proceeding, opines that the Mallow firm 

coiiiiiiitted legal malpractice based oii its failure to offer sufficient evidence supporting Posnerls 

disnbility, and railiiig to seck to obtain siipporl pi1pe11ts for her pursuant to Paragi-aph 26 of the 

Agcenicnt and by focusing exclusively on Posner’s right to recover rent paynients based on 

Minick alleged breach of Paragraph 13 of the Agreement. MI-. Hernian further opines that the 

hlallow fitm failed to conduct sufficient discovery regarding Posiier’s disability and to present 

cviclciicc of this disability to the court or the special rerei-ee.’ 

Morcover, according to Mr. Hennan lhe issue of whether the partics were separated for 

tlic piiq3oscs of Paragraph 26 was not deteniiinetl by Justice Lobis or the special referee, and that 

3.7 1 he court notes, howevei-, that in connection with I’osiier’s application Tor temporary 
miiinteiiance that .Tiistice Lobis noted that Posiiei-’ became disilblcd in 2002, at  whicli lime she 
b e g 1  receiving $67,920 anniially in disability bciiefits. Thus, i t  appears Ti-om the record that thc 
Mallow firm presented evidence to the cow1 regarding Posnei-’s disability and that the court 
accepted h i t  she was disabled as of 2002. 
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tlic term separated as used in Paixgraph 26 was not the same as living in  different apai-tnients 

analysis imder Paragraph 13. In xlditioii, Mi-. I-Icmiaii states [tiat as a result of advice of the 

Mallow f i i i i i  to consent to grounds of “constructive abandoniiient” Posner was daiiiaged as she 

was unable to assert in  whole 01- in part that she was due beiiclits of Pnragraph 26 of tlie 

agr-eement. Mr. Heriiian opiiics that “but for” tlie negligencc of tlie Mallow iirni, Posiier would 

have been able to ohlain support benefits under Paragraph 26.‘ 

In reply, the h/iallow finii ai-gucs that issuc of whether Posiier was cntitlecl 10 disability 

payments pui-suant to Paragapli 26 was raised in the underlying divorce proceeding and that the 

court round that this paragraph was only triggered if the parties lived together at [lie time Posiier 

bcccliiic disabled. 111 support o r  this argumenl, the Mallow firm points out that iii finding that the 

Agreement was not unconscioiinhle, Justice Lobis wrote that “the provision for payments in the 

event of disability (i.e. Paragraph 26), if the parties are still residing together, provides sortie 

protection in the event [Posncr] was no longer able to work.” (Exhibit F to the Mallow Finn’s 

Motion, Decision aiid order dated February 27, 2004, at 4) Tlie Mallow firmi conlends given thal 

.Iiislic.e Lobis inteipreted Paragraph 26 to apply only if tlie parlies were still residiiig together and 

as  tlic record in the divorce proceeding showcd that the pailics had not lived logether since 

Febriiary 2000, which is before the time that Posner claims she became disabled iii 2002, 

.Pal.agl-apIi 26 did not provide a viable ground lor relief. 

On ;I motion for suniiiiary judgment, tlie proponent “iiiust iiiake a prima fiicie showing of 

MI-. Heiiiiaii also opines that with respect to Paragraph 13, the Mallow finii failed to 4 

provide sLifficienl evidence or to obtain discovery concerning the manner i n  which Posner and 
Minick wcrc or were not scparnted. 

[* 7 ]



~- 
enritleiiient lo judgment as a iiiatter of law, tendering sufficient evidence to eliminate any 

I material issLics of fact froin the case ...“ Wineqracl v. New York Univ. Med. Center, 64 N.Y.2d 

85 I ,  S52 (1 985). Once llie proponent has made this showing, the burden of proof shifts to the 

party opposing thc motion to produce evidentiary proof in admissible form to eslablish that 

material issues of fact exist which require a trial. Alvarez v. Prospect Hospital, 6s N.Y.2d 320, 

324 (1986). 

“To prevail on a claim for legal malpractice, a plaintiTTniust establish that the attorney 

breached a duty of care, that the breach was the proximate caiise of the loss, and actual 

damages.” Allcii v. Potruch, 282 AD2d 484, 484 (2d Dept 2001); see also,Metrolcane Iiiiports, 

Ltd. v. Kane. Dalsiiiier, Kane. Siillivan & K U ~ I C Z ,  150 AD2d 153 (1“ Dept 1983). At issue on 

Ihc Mallow iii-ni’s strinniary judgment niotioii is whether thc Mallow firm lias met its burden of 

eslnblisliiiig I h a t  “ h e  plaintiff is iinable to prove at least one of these essential elements.” Allen 

v. Potruch, 282 AD2d at 454. 

Here, the Mallow firm lias not met its burden of demonstrating a prinia facie entitlement 

to sitinmaiy judgment. It cannot be determined from the record whether the Mallow firm 

negligently ha~idled the w-derlyiiig divorce proceeding by purportedly failing to argue that under 

Paragraph 26 of the Agreement Posner was disabled prior to the time that the parties were 

separated, in accordance with the meaning of that tern1 in Paragraph 26, and therefore was 

entitled to support. Likewise, it caiinot be detemined on this record whether “bul for” the 

allcgcd failure, Posner would have been entitled lo support. Additionally, while not dispositive, it 

is noted that the Mallow h i  does not support its niotioii with an expert affidavit. Coiiipare 

Orclinrd Motorcycle Distributors. Inc. v. Morrison Colien Singer & Weinstein, LLP, 49 AD3d 
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292 ( I “  Dept 2008)(hoIding that defendant law finn’s expert affidavit was adequate to sustain its 

prima facie burden on its motion for sunimaryjuctgnieiit dismissing former client’s legal 

ni 21 practice act ion). 

Although tlic record shows that the Mallow Gi-ni moved on Posner’s bchalf to, inter alia, 

vacate the Ageeiiient rind obtain damages based on the alleged breach of Paragraph 13 of the 

Agreement, it does iiot establish that Mallow finn argued that Posner was entitled to suppot-i 

based on her disability under Paragraph 26 of the Agreemcnt. Furthermore, the deteiiiiination of 

the issues relating to Paragraph 13, which concerned whether the parties agreed lo live apart and 

whether Miiirck unjustly refused to allow Posner to live with him, and tunied on whether the 

parties were “legally or pliysically separated” as provided under Paragraph 13, are not necessarily 

coi-ttrolling of wliethcr the parties were separated for the purposes of Paragraph 26. Specifically, 

i t  is unclear whetliei+ the Mallow firin argued that the meaning of separated in Paragraph 26 did 

iiot mean pliysical separation and that this argument was rejected by Justice Lobis. 

Under these cir’ciinistances, in the absence of evidence that the Mallow fliin made such 

ail argumenl, although Justice Lobis in her decision denying Posiier’s application to vacate the 

Agreement as unconscionable noted that the Ayrcenient provided for Ilie payiienls in the event 

o r  disability if the parties are still residing together, her appareiit interpretation of the term 

“separated” in  Paragraph 26 is insufficient to warrant a grant of summary judgment in  the 

Mallow firm’s favor. 

In addition, cven assuming arguendo that Mallow finii inet its prima facie burden of 

demonstrating that it was entitled to sumniaiy judgment, Posner has controverting this showing 

bascti the affidavit of her expert who delineates Ihe standard of care and opines that the Mallow 
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fir111 lmmh this standard by aiiiong other things, failing (i) to seek support paynieiits under 

Paragraph 26 bascd on Posner’s disability, (ii) to obtain eviderice regarding her disability, and 

( i i i )  LO argue or i-aise the issue o f  the iiicaniiig of separation under that ~)aragapli  26 of the 

Agrccmcnt, a n d  tliat “but Tor” this breach Posner would have obtain support payments from licr 

liuslxind based on her disability. 

Neither is Posner entitle,d to suminary j udgmeiit as there exist triable issues of fact 

qarcli i ig whetliei. Lhc Mallow lirm negligently handled the divorce proceeding and, if so, 

wlielher such negligelice was a proximate cause of any daiiiage to Posner. 

Accordingly, the motion and cross iuotioti for summary judgment are denied. 

Motion for Discovery Sanctions and Cross Motion for a Protective Order 

The Mallow fir111 nioves Tor discovery sanctions pursuant to CPLR 3126 hased on 

1)osiicr’s hilure to provide autlioi’izntioiis for medical records Tor trcatiiient of iiij iiries she 

sustaincd in a n  automobile accidciit which gave rise to lier claiin for disability. The Mallow fimi 

sought these and other aut1ioriz;itions in its Notice olDiscovel-y and Iiispcction dated January 1 S, 

2008. In addition, after a compliance conference held on April 1 S, 2008, this coui-t directed that 

Posncr respond to the notice. Ailer a further compliance collrcrence was held on .Itme 26, 2008, 

Posiicr was directed to provide the authorizations by July 7, 2008. 

Posner cross moves lor a protective order on the ground that the Mallow firm’s Notice ol‘ 

Discovery and hispection which seeks “all treating health care providers coiicemiiig plaintiffs 

aLitomobile accident” and all rccords coiicei-ning Posiier’s disability insurance award and an 

:iLithorizution to obtain the file o f  the attorney representing Posner prior to and afier Ihe Mallow 

flim’s representation of her is overbroad. Moreover, Posner asserts that she has not put lier 

nicdical treatment arising from the automobile accident ii i  issue as she has not claimed physical 

9 

[* 10 ]



iii-juries i i i  tliis action. 

Contrary to Posiiefs position, her medical conditio~i aiid the extent of her disability are at 

issue here since the focus of this legal inalpractice action is the Mallow firm’s pui-ported 

negligeiice i i i  failing to provide evidence o r  P o s i i d s  disability and to seek suppoi-t from Minick 

based 011 this disability under Paragraph 26 of the Agreement. Likewise, the file of other counsel 

~w~rlcit ig 011 the case are relevant lo the legal malpractice claim and may provide the basis for a 

third-party claim hy the Mallow fii-ni. To the extent these files may contain privileged material, 

Posner has waived the privilege by bringing this legal malpractice action which placed the advicc 

o f  r Iic other couiiscI \vIio represciited her in  the clivorce proceeding “in issue” in this action5. See 

lrVl0 I~iclusti-ies, Iiic. v. Andersoii Kill & Olick, P.C., 192 Misc2d 605, 609 (Sup Ct NY Co. 

2002) ; Bank Brus~cls Lamberl v. Credit LyoniiaiS (Suisse) S.A., 210 FRD 50G, 5 10 (S.D. N.Y. 

2002). 

Accordingly, the cross iiiotion Cor a protective order is denied, and the Mallow finii’s 

motinn for cliscovcr-y sanctions is granted lo the extent of dirccting Posner to provide the 

authorizatioiis sought i n  the Notice of Discovery aiid Inspection on or beCore April 1, 2009, or be 

sul-?jecl to [lie discovery and/or monetary sanctions as directed below. 

Concl us i on 

I n  vicw of the above, it is 

OIU3ERED h a t  the motion and cross motion for suminary judgment are denied; and it is 

Sll I-cllcr 

ORDERED tha t  the cross motion for a protective order is denied; aiid i t  is further 

‘Notably, 1~osne1- has not xserted that these files shoultl be withheld on the basis of the 
attorney-clicnt or work-product privileges. 
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ORDERED Illat the Miillow f im's  iiiolion for discovery sanctions is granlcd to the cs ten t  

of'dii ecling Posiicr lo provide the authorizations clemanded in  the Nolice of Discovery aiid 

Inspczti 111 O I I  or bel'ore Apri17, 2009, or discovery sanctioiis and/or monelal-y saiictions sh:il I be 

imposed upoii subiiiission to this court by the Mallow fhn oran  affidavit on notice to Posnei- 

iiidic:itiiig llie failure to provide sLicli authorizations; and it is I'urther 

OPUIERED [hat  a compliance conference shall be held in Part 11, rootii 35 I ,  60 Centre 

Sti'eei, P!cw York, N Y  on April 2, 2009 at 9:30 ain. 

,\ copy oflliis dccision aiid order is being mailed by m y  chambcrs to coiiiisel for Ihc 
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