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UED ON 313112009 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

---- --- 11 - 1 Index Number : 10967312008 II 
PART $3 6 

INDEX NO. 

MOTION DATE 
DIVERSIFIED INDUSTRIES INC. I " S .  

250 BOWERY PROJECT LLC 

SEQUENCE NUMBER : 002 

DISMISS 

II MOTION SEQ. NO. 

MOTION CAL. NO. 
- - 
this motion to/for 4, J *rr /IS 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: 0 Yes I x N o  
,* L 

PAPERS NUMBERED + 
3 

Upon the foregoing papers, it is ordered that this motion & JJ /> F ~ ~ &  

J. S. C. 

Check one: 0 FINAL DISPOSITION 1L/N o N - F 1 N A L D i s Po s ITi 0 N 
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PI a i r i t i  f f ,  

- a g a i n s t  - 

Index No. : 
3.096;73/08 

Motion S e q .  : 
0 0 2  

250 B O W E R Y  PRC)JEC:T, T,LC c / o  P E T E R  MOORE 
A S S O C I A T E S ,  KRC CONCRETE COl tF  - d/k)/c2 
AFL'ORDABT.,li CONS'r l ' , IJCTION CO. , F0UNDATI:ON.C; 
CROUP, LNC., M & I3 C O N C R E T E ,  NRFC WA 
11OLDING.S IT, I , L C  and WELLS L'ARGO B A N K ,  
NA'I'TONAIl A S S O C T A T I O N ,  AS TRUSTEE FOR 'THE 
RLGISTLREL? OWNERS OF N - S T A R  RET., CDO VII, 
GRANTOR TRUST, S E R I E S  K, 

Defendant. 
- -  - - -_---_----  - 

DORIS LING-COHAN, J: 

In t 1 h i . s  breach of c o r i t r a c t  c3ct.ior-i, defendants 2 5 0  Bowery 

Project T,LC (250 R o w e r y )  a r i ( d  F o u n d a L i o n s  Group, I n c .  (FGI) 

( t - : c ~ l l . c c l : i v e l y  inovi r iq  c l e f c r i d a n t s )  , movc Lor ~ i t i  o rdc r ,  p u r s u a n t  t o :  

(1) CPLR 3211 (a) (1) a n d  ( 7 ) ,  dismissing ktie summons arid arnct-ided 

c:ornplai.n(l c'ls a q a i  r i s t  defendants 250 B o w c r y ,  FGI,  M & 13 Concre te ,  

NRF 'C  Wa J l o l d i n y s  IT, LLC. a n d  Wells F a r g o  R a n k ,  National 

the nol-.ice of perideri(.:y. In (.tic e v e n t  the motion i s  d e n i e d ,  

r n n v i n q  t lcfendarits  move, prirsua.!-i t  t o  CPLR 321 -1 ( f )  , f o r  a n  o rde r ,  
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i s y r: a I I t. ct ci . 

- Backqround 

2 5 0  Bowcry  i:; t h e  o w n e r .  of t h e  prernj.:;us locn1;cd 250-2.52 

Rower-y S t r e e t ,  N e w  Y o r k ,  N e w  Yor-k (the Premises) - 2 5 0  Broadway 

h i r - e d  IT1 a s  g o r i e r ~ l  c o n t r a c t o r ,  V . 0  perform coi>is t_ruc t . io r i  w o r k  0 1 1  

t3 project. ( t h e  P r o j t : c t )  a t  the Premises. F G I ,  i r i  turn, h i r c d  

s~.ibcoi~tractor-, defendant KBC: C o n c r e t e ,  C o r p .  tl/ki/a Af fo rda .h l c  

Cor1cret.e C:onstru(:tiori, C : o .  ( I t n C )  t:o per fo r rn  e x c a v a t i . o n ,  

u n d e r p i n n i r i g  and shor i r ig  w t j r k  a!: the  prerni..;e:;. 

Tn M a r c h  200.7, p l a i n t i f f ,  D i v e r s i - f i e d  Intlust-rie.5, Inc:. 

( D i v e r s i f i e d )  e n t e r c d  i n t o  a n  agreement w i t h  KHC, t o  perform 

e x c a v a t i o n  and r:-clated work o r 1  the P r o j e c t  - Pursuant E n  t h e  

ayrcerr ient .  beliween D i v e r s i  t i e d  and KBC, Diveus i f i - ed  pcr lormed 

e x c a v a t i o n  and r e l a t e d  w o r k  a t  t h e  P r o j e c t  from March 2 0 0 7  t o  

0ct.ober 200'7. 

P l a i n l : . i f f  claims: i t c:ompletcd khc requir-cd work, w h i c h  

t o t a l e d  $135, 000. 00 for- labor and m a t e r i d l . ,  b u t  was not. pai.cl hy 

K B C .  A c c o r d i n c j  t.o p l a i n t i . f f ,  there is an outskanding ba.1.anr:e of 

$123, 000 - 00 for iLs WOL k on t.he E)roje(:t.. 

Movirig d e t e r i t l a r i l : ~  cla i.m t-that KI3C w a s  F3di.d i r i  f u l  I. by K I  f or 

a l l  w o r k  per formed as of September 21  , 2007. I n  fact, Chris 

S p i r i . t o ,  presideiil. and owner- of KBC, affirmed  ilia!^ F'CI  made all 

p a y m e n t s  d u e  t ~ c  KBC as of A p r i  I 1 7 ,  2007, M a y  17, 2007, J u n e  1 3 ,  

2001, AugusI.. 14, 2 0 0 7  and S e p t e m b e r  21., 2 0 0 7  ( s c e  waiver of l i e n  
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