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‘ I  

SUPREME COURT OF THE CITY OF NEW YORK 
COUNTY OF NEW YORK: PART 55 
r---~-----------lll----------------- X 

and GREAT AMGRICAN ASSURANCE 
COMPANY , I 

&REAT AMER~CAN E & s INSURANCE COMPANY 

\ 
Plaintiffs, 

Index No.: 110893/07 
I -against - 
PEW YOFK CITY HOUSING AUTHORITY, 
T R  P I P E  CO., INC a / k / a  TR P I P E  I N C .  
ahd MARIA OVANDO, 

Cor summary judgment in this declara tory  judgment a c t i o n .  

Great American i n s u r e s  a con t rac to r ,  defendant  T . R .  

P ipe  Co., I ~ C . ~  a /k / a  TR Pipe I n c .  (TR Pipe), that was hired to 

berform work at a N e w  York City Housing A u t h o r i t y  (NYCHA) 

development i n  the Bronx. 

provides that TR Pipe  was to replace an underground steam 

distributioh system. 

FommercfaL general l i a b i l i t y  policy naming NYCHA as an additional 

Insured, and to provide Owner‘s and Contractor‘s Protective 

Liability insurance, b o t h  w i t h  coverage for bodily injury claims 

arising from TR P i p e f s  work. 

insurance from’ Great American. 

contract on J a n u a r y  6, 2003. 

The c o n t r a c t ,  da ted  January  11, 2002, 
I 

TR P i p e  was obligated to procure a 
I 

TR Pipe procured the necessary 

TR Pipe began its work under the 

The nearly one-year de lay  was 
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' 
caused c y  the ne& f o r  certain p i p e  to be delivered. 

Defendant Maria Ovando (Ovando) has alleged that on 
t 4  

December 5, 2002, s h e  f e l l  on a walkway in f r o n t  of a NYCHA 

building at 710 T i n t o n  Avenue In the Bronx. 

?f claim on NYCHA, and l a t e r  filed s u i t  a g a i n s t  NYCHA in New York 

State Supreme Court, Bronx County, index number 18395/2003 

!Underlying Action). 

She served a notice 

1 

Ovando has not appeared in this action. 
I In her notice of claim, Ovando alleged t h a t  she fell 

a f t e r  slipping or tripping on a walkway that w a s  negligently 

maintained because it was kept in broken, upraised and uneven 
I 

condition, and NYCHA failed to remove ice and snow from the 

, w a l k w a y .  

to work, and t h a t  work was to involve b r e a k i n g  up the pathway. 

It appears that s h e  fell in the area where TR Pipe was 

By a letter dated August 12, 2003, NYCHA contacted I 

Great American and tendered t o  i t  t h e  defense of Ovando's claim. 

by a l e t t e r  da ted  October  20,  2003, Great American acknowledged 

receipt of NYCHA's tender and assumed its defense (Aff. In Opp. 

qf Luis G. Sabillon, Ex. GI. 

Great American designated t h e  law firm Hoffman & Roth, 

LLP (Hoffman & R o t h )  to defend the claim, Hoffman & Roth 

determined t h a t  Chat te r j se  International Contracting, Corp. 

IChatterjee) whs an asphalt con t rac to r  at t h e  accident s i t e  p r i o r  

\ to, and unrelated t o ,  the TR Pipe c o n t r a c t .  In t h e  course of the 
I 

LJnder ly ing ,Ac t ion ,  Chat te r jee  was added as a defendant. 
# 

I 2 
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Ace rding t o  NYCHA, Hoffm n & R  

repor t  to 'dYCHA, despite requests t h a t  it 
I 1  

th d i d  no t  adequately 

do so, and f a i l e d  to 

disclose to NYCHA that TR Pipe might n o t  be liable, and t h a t  TR 

Pipe's policy'might not a f f o r d  coverage. NYCHA f u r t h e r  complains 
$ 

' t h a t  Hoffman & Roth did not seek to protect NYCHA's rights by 
I 

l f i l i n g  a cross-claim a g a i n s t  Chat te r jee ,  and the firm failed to 
I /  

1 make a timely motion t o  dispose of Ovando's l a w s u i t .  The 
I 

i f  

u n d e r l y i n g  Action was on che trial calendar in B K O n X  Supreme 

C o u r t  when this motion was submitted. 

By a letter dated December 1, 2004, Great American I 

notified NYCHA that although it had assumed NYCHA's defense based 
I , , ,  ' 

l on the terrrls of t h e  contract and the fac ts  alleged i n  Ovando's 

complaint, its investigation revealed t h a t  TR Pipe had not 

, started work a t  the site until after the acc iden t ,  so it had no 

d u t y  to defend or indemnify NYCHA f o r  that claim (December 2004  

'Letter, annexed to Sabillon Aff, Ex. H). The Let te r  invited 

NYCHA to submi't information showing that t h e  accident may have 

arisen from TR Pipe's work, and s t a t e d  t h a t  Great American would 

await a res.ponse from NYCHA before formally withdrawing. A 
I 

Jawyer for NYCHA responded at l e n g t h ,  b u t  offered no proof t h a t  

Ovando's claim could have arisen from TR Pipe's work (Sabillon 
I 

Aff, Ex. I). Great American did not respond to NYCHA's letter, 

but continued to provide NYCHA w i t h  a defense. 

T h i s ' d e c l a r a t o r y  judgment a c t i o n  was commenced on or 

3 I 
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dbou Au i 8 k  6 ,  2007.  While this motion tas s u b  j dice, the 

Gqurt in t h e  Underlying Action granted  Chatterjee's and NYCHA's 

motions for summary judgment dismissing Ovando's complaint (an 
r 1 ' ,  

I '  

hnentered decision and order of J u s t i c e  S a l e r n o ,  Supreme C o u r t ,  

Bronx County,  da ted  February 2 ,  2009,  is annexed t o  a l e t t e r  from 

i Great American s a t t o r n e y  of March 11, 2009, which is made a p a r t  

of the record here in ,  t oge the r  with a letter from NYCHA's 

attorney). I Justlee Salerno found that Chatterjee had completed 

gsphalt work at the site of Ovando's f a l l  in August 2002, b u t  

Ovando failed to establish t h a t  Chatterjee or NYCHA were liable 

' /  

I 

her accident. Ovando has f i l e d  a n o t i c e  of appeal. 
k 

I 
Great Werican 's  argument on this motion is straight- 

forward: It hah no d u t y  to indemnify or defend NYCHA i n  the 

1 Underlying Action because Ovando's i n j u r y  d i d  not a r i s e  from TR 

Ripe's work. NYCHA counters that Great American did no t  give a 

1 timely disclaimer, even after Great American learned the re levant  

f a c t s ,  and NYCPA h a s  been prejudiced by the delay. NYCHA f u r t h e r  

argues that d t  is entitled to additional discovery, i n c l u d i n g  

communications between Great American and Hoffman & Roth  to 1 

employees in connection with the notice issue, and to a i d  in 

I.; e s t a b l i s h i n , g  laches as a defense h e r e i n .  

Under Insurance Law 3420(d), an insurer must give 

4 
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. ' "  
1 

I 
I 

written nqtice to t h e  i n s u r e d  of  a disclaimer of liability or 

qenial of cgverage as soon as is reasonably possible. Great 

American argues that it notified NYCHA that the claim did not 
I 

arise from T R  Pipe's work within a reasonable time after it 

learned that f a c t .  

NYCHA is an i n s u r e d  under  t h e  Great American policies, 

and as such, NYCHA is entitled to prompt notice of a disclaimer 

if one la requi red  under Insu rance  L a w  5 3420(d). Such nocica is 

required where the disclaimer ar i ses  from a policy exclusion on a 

claim for death or bodily i n j u r y ;  a disclaimer pursuant to 

Insurance Law § 3420(d) is not necessary when the claim does not 
I 

fall within thk coverage terms of an insurance policy ( m c e s t e r  

I '  95 NY2d 1 8 5  [ 2 0 0 0 1 )  ; and see, 70A NY 
J u r 2 d  Insurance § 1926.  

I Here, it is undisputed t h a t  the G K e a t  American policy 

does not cover, claims which do not arise from TR Pipe's work,  and 

that Opando's all4ged accident c o u l d  not have arisen from TR 

Pipe's work because the accident predates  t h e  work .  

Ovando's claim does not  fall within the coverage terms of the 

policy, and Great American i s  not obligated to indemnify and 

Therefore, 
I ,  

I 

defend NYCHA due to a f a i l u r e  to provide prompt notice under 

i Insuraflce Law § 3420(d). 

I ~YCHA'S contention that it was prejudiced by the delay 

is misplaced. Great American's delay in disclaiming d i d  not 
I 
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create coverage where none had existed. 
I 

And the alleged failings 
, I  

Of the l a w  firm Great American designated to defend NYCHA also do 

not  create coverage, and damages arising from sa id  failings are 

I I 

not chargeable 'to Great American. Finally, the contention t h a t  
I 

I NYCHA was pre judiced  in defending  the Underlying Action I s  

negated by the dismissal of Ovando's claim by the Bronx Supreme 

C o u r t .  
1 

In the event Ovando pursues the appeal ,  NYCHA will be 
able to regain c o n t r o l  of its defense of the Underlying Action 

w i t h  appellate counsel of its choice. Accordingly, it hereby is 
I 

ORDERED t h a t  Great American's motion for summary 

judgment is grAnted; and it f u r t h e r  is 

no duty  to defend or indemnify defendant N e w  York C i t y  Housing 

Authority in the Underlying Action. 

Dated: March 9, 2 0 0 9  

ENTER: 
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