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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YON<: PART 11 

JOEL WETSSMAN, as Trustee of the Faye Levine 
Supplemenhl Needs Trust and as Executor of the Estate 
of Lillian H .  Lcviiic, MINA MCEVOY, Individually, and 
as Trustee of the Fay Levine Supplemental Needs Trust 

X _--__--___---_--__-______1______________----_-----------*--------------- 

INDEX NO. 1 1 1693/04 

and as ExecLitor of the Estate of  Lillian H. Levine, and 
FAYE LEVINE, 

P Ini I 1 tiffs, 

-agai nsl- 

20 EAST 9 ' "  STREET CORPORATION, 

De fc lid an t . -4 
X -1_-------_1-1------___I______________I_----------------------~-------- 

JOAN A.  MADDEN, .I.: 

This case raises troublesonie issues involving a mentally ill 64-year old woiiiaii who is ai 

risk of losing the homc she has occupied in a cooperative building for more than 32 years, and 

the competing intcrcsts of the cooperative shareholders. In view of a decision on an appeal in 

this actioii graiitiiis a conditioiial order of preclusion, plaintiffs are barred h m  presenting 

evidence as to plaintiff Faye Lcvine's mental condition in connection with her claims that 

defendant discriminated against her based on her mental disability. This,  the court's ability to 

consider Ms. Levine's mental condition in fasliioning a remedy which considers her interests ii i  

preserving her home, while at the same time protccting the iiitcrests of defendant cooperative 

corporation, is severely limited. 

As the First Department Appellate Division has already held, plaintiff Faye Levine suffers 

froin "significant inciilal illiicss." Wcissmati v. 20 East 71h $trcct Cop., 4s AD3cl 242, 243 (1" 

Dept 2008). Specificrtlly, the record indicates that Ms. Levine has been clinically diagnosed as 
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having bi-polar disorder, psychotic episodes, and “schizoaffectivc disordcr,” whicli causes, irzier 

ulitr, deliisional and paranoid behavior. In 1976, Faye Levine’s mother, Lillian Levine, 

purchascd, as tlie shar-cholcler, apartmcnt 8T in the cooperativc bLiilding known as 20 East 9“’ 

Streel, for Faye’s exclusive use and occupancy. Lillian Levine also created a Supplemental 

Nceds Trusl for Faye’s bcnefit, dcsiyiating another daughtcr, plaintiff Milia McEvoy, and her 

accountant, plaintiff Jocl Weissman, as trustees. Lillian Levine died in Novembcr 1999 and her 

will proviclcd for tlie tl-ansfcr of her ownership interest in the ip i t rnent  to the trustees, McEvoy 

aiid Weissman, with Faye Levine retaining use of the apartment for tlie duration of her lil‘etinie. 

In April 2001, McEvoy submilted an application to defcndant 20 East 91h Street 

Corporation, the coopcrativc corporation which owns the building, to transfer to the trust tlie 

shares and the proprietary lease for thc apartmcnt, which dcfcndant duiicd. 011 or about March 

2S, 2004, McEvoy subiiiitted a sccond application to transfcr llic sharcs and proprietary lease to 

herself individually, which defendant denied on July 22, 2004. 

Mcaiiwhilc, in February and Aiigiist 2004, defendant served McEvoy and Weissman, as 

the executol s of Lillian Levine’s estate, with termination notices, seeking to teriiiinate the 

proprietary lease based on the exewtors’ alleged failure to provide for a timely transfer of the 

apartment after the death of Lillian Levine, in accordance with paragraph 3 1 (b)(v) of the 

proprietary lease.’ In 2004, defcndant commenced two separale summary holdover proceedings 

‘Paragraph 3 1 (b)(v) gives the cooperative corporation tlie right to tcmiinate the 
proprietary lease upon thc happening of certain specified events, including: 

(v) the lease or any of the shares to which it is nppurtenant shnll pass by operation 
of law or otherwise to anyone other than the Lessee herein named or a person to 
whom such Lessee has assigned this lease in the manner herein permitted, but this 
subsection (v) shall not be applicable if this lease shall devolve upon the executors 
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in Civil Court, against McEvoy and Weissman, as cxecutors of the estate of Lilliaii Levine, both 

or  which were 

On or about August 13, 2004, plaintiffs commenced the instant aclion against the 

cooperalive corporation, asserling eight c;uises of actioii for discrimination i n  hoiising based on 

Faye Levine’s iiieiital disability, in  violalioii of federal, state arid local laws, and Tor violations o r  

the pi-oprietxy leasc. The complaint seeks damages, aiid declaratory and iiijiinctive relief, 

including an order compelling clet’eiidant to coment to the transfer to McEvoy. Dcfeiidmt 

answered [lie complaint and asserts co~interclaims for ejeclment aiid posscssion ol’the 

attonieys fees aiid a dcclai.atioii t h a t  “its denial o r  the McEvoy transfer application 

W;IS in the proper exercisc of‘ its busiticss jiidgiiient, and reasonable.” 

shall have been transferred to any assigiicc i i i  accordance with Paragraph I6 
hereof. 

Thc record contains ;I copy of a June 2, 2004 order of the Hon. Gerard Lebovits, 
dismissing tlie first summaiy holdover procccding on the ground that petilioner coop “manifested 
a knowing and voluntary waiver of its right 10 bring this proceeding relying on its currcnt 
termination notice” served on February 1 1 ,  2004, by sending McEvoy a transfer application on 
February 23, 2004, which was afiel- tlie Febriiaiy 20, 2004 termination of the lcasc aiid beforc the 
March 2,  2004 comiiiencenien( of  the siimmary proceeding. 20 East 9Ih Strcet Corp. v. McEvoy, 
Civil Court of the City ofNew York, CouiiLy of New York, Index No. 058610/2004. 

proceeding, so i t  unclear why that proccedi iig was dismissed. However, the gi-o~inds for 
leimination in the second teriiirii;itioii notice which is dated Aiigust 4, 2004, appear to bc 
identical to those in the first nolice, as the second notice slates that “yoii are ciirrenlly in violation 
of paragraph 3 1 (b)(v) of your proprietary lease . . . by reason of tlic fact that tlie , , . leasc and the 
stock certificate , . , have passed by operation of law to the Estate of Lillian H. Levine, and that 
more than eight (S) months have passed since the death of Ms. Levine without the stock and 
Ieasc bei tig transfcn-ed iii accordance with paragraph 16 o l  said proprietary lease.” 

2 

The record does not coiitain a copy of the order dismissing tlie second siimiiiary Iioldovei- 

‘The Second Cnunterclaim seelcs possession n f  the a p r t m m t  011 the identical grounds 
groiuiids as the two suininaiy holdover proceedings, i.e. termination of the proprietary lease by “a 
written notice dated August 4, 2004,” in accoi-dance with paragraph 3 l(b)(v), based on tlic 
estate’s failure to transfer the aparlment within eight months of Lilliaii Levine’s death. 

I 
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011 September 13, 2006 and February 8, 2007, another justice of this court issued 

discovery oiders dirccting Fayc Lcvinu to submit to a nicdical cxaiiiination by dcfciidant’s 

psycliiatrist. When Ms Levine railed lo coiiiply, dehidant’s iiiotioii to disriiiss the coiiiplaint 

was granted by an order dated .Iuiie 14, 2007.‘ Plaintiffs appealed, and 011 Fehniai-y 7, 2008, the 

Appellale Division First Deparlment modified the underlying order, “lo grant the motion [to 

Clis~iiiss] to llie CXLL‘III oTprccIiidiiig plaintiffs from presenting evidence at trial of plaintiff Faye 

Levine’s medical condition, or ordereendaiit’s alleged discriniiiiatioii based 011 that conditioii, 

unless Faye Leviiie is produccd for a medical examination by defendant’s psychiatrist within 90 

days of service of a copy of this order, in which even1 the motion for sanctions denied and the 

complaint and counterclaims rcinstated.” Weissiiiaii v. 20 E x t  9”’ Street Coi-p., siipra at 243. 

The First Dcparlnieiil delerminccl h a t  “[l]he remedy of slriking a complaint piirsiiant to CPLR 

3 126 fol- hiltire to comply with a discovery order- is appropriale only where the moving party 

deinonstratcs that tlic noli-disclosure was willfiil, contumacious or due to bad fai(h* Here, 

phintiff Faye Levine failed to appear for iiii iiiclepeiident n1eclical examiiiatioii by defendant’s 

psycliiatrist due to significant iiicntal illness, iiot willful 01’ contumacious behavior. Accordingly, 

a sanction short of dismissal of the complaiilt, but one comineiisurate with Faye Levine’s failure 

to appear for an independent niedical cxaiiiination, is warranted if Faye Levine hils to appear for 

such an exaiiiinatioii as dircctcd above [citalions omitted].” u. 
On February 13, 2008, deEendant’s cotinsel semcd notice of entry of the First 

Department’s order, which triggered the 90-day time period for Faye Levine to appear for the 

rhe order disinissiiig the coniplainl also severed defeiiclaiit’s counterclaims with leave to 4. 

re-lilc in Civil Court. 
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examination. Also on February 13, 2008, defendant’s counscl wrote to plaintiffs’ counsel 

offering t l i i ~ c  alternative datcs (or the cxaiiiiiialion, with a reniiiidcr as to the consequences of 

Ms. Levine’s failui-e to cooperak. By lelter dated February 20, 2008, plaintifls’ counsel 

respoiidecl that he had “spokcii \vi th  Dr. Mark Novick [Levinc’s treating psychiatrisl] who has 

scheduled Faye Levine for an appointment in  his ofiice on March 18, 2005 at 2 : O O  p.111. Dr. 

Novick scliccluled this appointment to facilitatc Dr. Schwartz’ IME.” 

Faye Levinc Tailed lo appeiii- for the examination on March 18, 200s. 011 March 24, 

2008. defendant’s counscl wi-oIc to pliiintifli’ coLinsel that “Dr. Scliwartz appeared at Dr. 

Novick’s offices eve11 Lhoiigli Dr. Novick had earlier advised 111-, Schwartz that Levine had 110 

iiitentioii of appcariiig before him. In ti fiirther effort to conduct tlie TME, both 131-s. Novicli and 

Scliwartz even wen[ 10 tlic builrliiig and kiiockecl on her door later that af~eriiooii hiit wcrc 

greeted with silence.” Defcndanl’s attorncy advised that “while i t  appears that tlicrc is little 

realistic prospect that Levine will ever appear for hcr JME within the 90 day exainination period 

, , , , Dr. Schwartz will continuc to make hiiiiselfavailable lor Levine’s 1ME at a mutiially 

coiiveniciit date/time/place, iiicl~iding at the offices of Dr. Novick, ror the duratioii of said 90 day 

exaiuination period. We are constrained, however, to remind you that we intend to avail 

ourselves of [lie preclusioiiary rciiiedy provided to the Co-op in the Order should the 90 day 

exniiiinatioii period delineated in tlie Order conclude wilhout Faye Lcvinc having been produced 

for her IME.” Thc lelter noted that tlie 90-day period woiiltl expire on May 19, 2008. 

Dcfcndant’s counsel receivcd 110 I-csponse to his March 24, 2008 lelter, wid  OH April 24, 

7008, lie agiiin wrntr tn plaintiffs’ cnunsel h i t  “[t]o datc you Iiavc not oKcrcd to riiake Le\*inc 

available ror the ME. Accordingly, we again remind you tha t  after May 19, 200S, we intend to 
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avail ourselves of [lie preclusionary remedy.” Defendant’s couiiscl agai 11 receivecl 110 response, 

atid Ms. Levine was not produced for the IME within the 90-day period niandatecl in the First 

DcpartiiienL ’s ordcr. 

Dekndant is now iiioviiis Tor siimmai-y j iidgiiicnt disiiiissing the coiiiplaiiit, based tipon 

the el‘fect of the First Dcpai-tmcnl’s aider.' Tlic iiiotioii is graiilecl in part, with rcsl~ecL to the 

f i i  st, secoiicl, third aiid Tourlli c;iLises oractioii rei- discriiiiinaLioii, since Llic court I ?  constixined 

by First Deliartmcnt’s order expressly directing preclusion ulion plainliffs’ failurc to comply with 

the condition. 

As tlic First DeparlinenL’s conditioiial order of precItisroii was sclf-cxecirtiiig, plaintiffs’ 

failtire to produce Faye Levine for a medical cxaillirlation by defendant’s psychiatrist \v~tll i i l  90 

days, rendered the order absolute, see Wilson v. Galicia Coiitracting & Restoralion Corp., 10 

NY3d 827 (3008), Northway Engineering, Inc. v. Felix hidustries, Tnc., 77 NY2d 332, 334 

( 1  Wl) ,  Calclcr v. Cofta, 49 AD3tl 484 (2”’ Dcpt 2008), VSP Assocs, P.C. v. 46 Estatcs Coip,, 

243 AD2d 373 (1” Dept 1997). aiid plaintiffs are now precludcd “fioni prcsenting evidence at 

trial of plaintiff Faye Levine’s medical condition, or of  defeiiclant’s alleged discrimination based 

011 that coiidi tion.” Since the conditional order of preclusion now prevents plaintiffs from 

making out a p ima  hc ie  case with respect to Ms Lcviiic’s cliiims of disabilily discrimination, 

derendants ;ire entitlcd to siiiiiiiiai-yj iidgiiiciit clisiuissirig the discrimination c l a im.  SCG Calder 

v. Cofta, sii~ira at 485; Koslosky v. I<h9i-raiiiiaii, 3 1 AD3d 71 6 ( 2 ’ I d  Dept 2006); Echevarria v. 

Pathniark Sores,  Tnc., 7 AD3d 750, 751 (,‘Id Dept 2004). 

’Thc case \vas not assigned to this court until after the 30-day period expired and 
cie lend an1 s ti  bmi t t et1 the i lis t ai1 I s LI ni 111 ary j 11 d y iien t iiio ti o n . 
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Dehidanr  is also moving for summaryjitdgiiient dismissing the balance of the complaint, 

asserting claims for breach of the proprietary lease. Specifically, the 1irt-h cause of actioii alleges 

that defciidr-iiit violaled pmgrap l i  16(b) o r  tlie pi-oprietary lcase by tinl-easonahly withholding its 

consent to Milia McEvoy’s application to transfcr the apartiiieiit to Iiei-self indiviclually, and seeks 

a j udgien t  coiiipclliiig defendant to conscnt to such transfer. The sixth cause of action is for 

bi.eacli oC (lie iiiiplied covciiant of good faith and fair dcaling, and seeks recovery of the $850 

application rce McEvoy paid dcfcndarit.” Tlie seveiith catise ol’action seeks attoi-neys fecs based 

011 defendant’s breach of the pi-oprietai-y lease aiid Real Propcrty Law 9234. Since tliosc claiiiis 

do iiot depend on any alleged discriiiiiiiatjoli against Faye Leviiie, they are not affected by tlie 

Fi 1‘s t Dep;irti~icii t ’s coil d i t iona 1 oider o f prec I iision , 

Defcridant is not entilled to sunimai-y judgiiicnt disiiiissiiig h o s e  claims, 3s triable issues 

of fiict exist as to whether defeiidan~ illireasonably withheld its coiisent to tlie transfer 01 the 

apartment to McEvoy, individually, in violation of paragraph I G(b) of the proprietary lease.’ & 

Stowe v. 19 East 88Ih Street, Tnc., 257 AD2d 355, 356 ( I ”  Dept 1777). Paragraph 16(b) of the 

proprietary lease provides that “[ i] f the Lessee shall die, consent shall not be z.irzreiwoiiably 

withheld to an assignment of the lease and shares to a financially responsible member of the 

Lessee’s faiiiily (other than tlie Lessee’s spouse 11s to whom 110 consent is required) [emphasis 

6To the extent the sixth cause of actioii includes an allegation lhat defendant “in bad faith 
clue a discriiiiinatory reason denied approval for the transfer,” plaintiffs a]-e precluded from 
I-clyiiig oil any alleged discrimiiiatioii lo s~ipport  that claim. 

’Plaintirfs’ claiin Lor breach oIparagrap1i 16(b) of tlie proprietary Icase, clialleiigcs otily 
the denial 01 the second application for the transfer of tlic apartment to McEvoy, individually. 
The court, therefore, will not address any of the issues raised hy dcferidaiit regarcling McEvoy’s 
first application to transfcr thc owiicrship interest in the apartment to the trtist, as provided in her 
inother’s \vi I I .  
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added].’’ In light of lhis provision, defcndant cannot justify its re r~~sa l  to approve the transfer to 

McEvoy itidividually, inerely by  asserling that it exercised its “bLisiiiess jiidgnieiit.” See id. 

Rather, pursiiaiil to paragrapli 16(b), tlie business judgment rille does riot precILidc material issues 

o f  fact froiii being tried against the standard of rcasonableiiess called for i n  the proprietary lease. 

-I See i r l .  A cooperative board owes 21 ficliiciary duty to its shareholders, and the issue o r  whether 

tlt.rendaiit appropriately discharscd that duly or acted unreasonably with respect to McEvoy in 

her ciipaci ty as the clcccased sharcliolder’s daugliler and the csecutor of her rnollier’s estatc, is an 

isstre of Cacl. Sec id; nemas v. 325 West Elid AvenuF Coi-p., 127 A D l d  476 ( I ”  Dept 1987). 

Citing paragraph 3 1(h) of the propriehi-y lease, defeiiclmt contends tha t  1x11-agraph 1 G(b) 

is no1 applicable to this case, and that the biisiiiess jiidgiiient rtile protects its decision denying 

McEvoy’s applicatioii. Defe~iclniit argues lliat iiiider paragraph 3 I(b), if the leasc is not 

transferred within eight nionlhs ofthe shareholder’s death, tlic family members o r  a deceased 

shareholder forfeit their prefercntial riglil to acqiiire the apai-tnicnt pursuant to paragraph 16(b). 

The court rejects defcndanl’s argument. F’aragrapli 3 I(b) simply gives defendaiit the option to 

lemi/ inte  the proprietary lease after a shareholder’s death, i l  ;I traiisfcr pursuant to paragraph 16, 

i n  general, has iiot occuixd within eighl montlis thereafter. However, paragraph I G(b), by its 

clear and express terms, imposes 110 tiiiic Iiiiiitatioii on a family member’s riglit to seek 

assignment of the  lease aiid the defeiidant’s obligation to not unreasonably witliliold its consent 

to such assigiment. Stowe v, 19 East 8SIh $keet, Inc., suiira. 

In tlie alteiiiative, defendant argues tliat even if the reasonableness standard of paragraph 

16(b) is npplicnble, i t  acted in ;I rrasnnablc iiinnner when it rejected McEvoy’s transfer 

application on tlie ground that Faye Levine’s continued occupancy of the apartment “would place 
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tlic safety mid welfare of tlic slia~-eliolder comnii~nity at risk because she Iiad engiiged in 

obJectionable conduct.” The coiiil, liowevci-, caiinoi deteimine as a mattcr of law that clefeiidant 

actcd in a reasonable manner in rejecting PlcEvoy’s applicatiun. Rather, the issue of whether 

d c h d a n t  appropriately discharged its fiduciary duty to the sh;ireliolders or acted iinreasonably, 

“is by its very natiire o m  of fact.” Dcmas v. 325 West End Aveniie Gorp., supra at 478; accord 

Stuwe v. I9  Easi 88’” Sireel. Inc., s w r a  at 356 .  Thus, defendant’s iiiotioii for sutiimary 

jiidgment is denied as to the fifth, sixth and seveiith cawes of action. 

Notwitlistanding the foregoing concliisioiis, it appears that the conditional order of 

precliision does not address the iiiiderlying issue that Ms. Levine’s failure to submit to a medical 

ex;umina~iun was “clue to sigiii licmt iiicrital illricss, riot willrd or coiitiimxioiis behavior.” 

Wcissriiari v ,  2c) East 9”’ Sireel Coii~., siipi-a a1 243. Here, [lie recoid establishes ha t  Ms. Levine 

i s  un;ible to coinply with the coiitlitioii necessaiy to prevcnt preccliisIo~i aiid ultimately dismissal 

o r  her discrimination claiins, by siibniitting to ;iii examination. 111 otlicr words, Ms. Levine can 

only iiiaiiitaiii her claims for mental disabilily discciinination i Fslie appears for a psychiatric 

exniiiinatioii, but she is unable to do so precisely because she is mentally disabled.N However, 

while the instant motion was suhjuclice, Ms. Levine has been hospitalized and plaintiffs have 

moved for an order directing dckndant to avail itself of the oppol-hnity to have its psychiatrist 

rile court notes that the Second Department has taken a different approach to this 
dilemma. In Flaherty bv Flaherly v. Olins Leasing Inc., 91 AD2d 970 (2nd Dept I983), the 
Second Department held that where the “plaintiff is in fact, unable to appear for Ihc cxamiiiatioiis 
by reason oThis niental condition, in that lie lacks thc capacity to ‘rcfuse. , . to obey a11 order for 
disclosure,’ or to ‘wilfully fail . . . to disclosc infomiation wliich the court finds oiight to have 
been disclosud’ (CPLR 3 126)’’’ citlier sanction oldismissing the complaint or precludiiig 
plaintiff froin introducing at the trial evidciicc of his alleged mental disability, “would be 
ii1:ippropriate.” la at 971. 

8. 
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examine Ms. Levine diiriiig her hospitalizalion (motion sequence no. 005). The court is 

si~~iultaneo~isly issuing a decision granting that niotioii, as Ms. Levine’s medical coiidition is 

ielevmt to tlic issiics raised i n  deFeiidan~’s lirsl couiiterclaiiii for “a declaration that its denial of 

the McEvoy traiisfer application was in  tlie proper exercisc or‘ its business judgment, and 

reasonable." Those issues were not addressed in First Departinent’s preclusion order, which was 

liiiiitcd to plaiiitifrs’ discrimination claims. Altliough the court is directing defendant to take 

ad\ aiitage of tlie opportirriity to coiiduct the exminalion of Ms.  Levinc, thc court inalies no 

clcm+mina~ion as lo  whethcr such cxaiiiiiialioii impacts on thc issues herciii. 

Accor-dingly, it is hereby 

ORDERED that defendnnt’s motion for suriiiiiaryjLid~n?cnt is grantcd orily to tlic exteiil 

of severins and dismissing tlic first, secoiid, third and fourth causes ol’actioii in plaintiffs’ 

coiiiplaint; and it IS fiirtlicr 

ORDERED that dcfenrlant’s motion for- suiniiiaryJudg~iient is denied as lo tlie fifth, sixth 

and seventh causes of action in plaintiffs’ complaint. 

ENTER: 
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