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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 12 

ESTA’T’E O F  J A K  COHANE, by Morris b;. 
-X _ _  

Cohen, Executor-, DECISION/ORDER 
Index N o .  112028/07 

P l a i n t i f f  , Mot.j.on Sea. No. 0 0 2  

- a g a i n s t  - 

TRUMP PLAZA OWNERS, I N C .  and BGLLMA 
PROPERTY MANAGEMENT, 

Defendants.  

BARBARA R .  KAPNICK, J: 

,,.+ 

This  i s  an a c t i o n  f o r  d e c l a r a t o r y  r e l i e f  and other- remedies 

a r i s i n g  from defendants ’  a l l e g e d  v i o l a t i o n  of a covenant and/or 

agreement t o  i s s u e  a s tock  c e r t i f i c a t e  and P r o p r i e t a r y  Lease upon 

request t o  t h e  adult s i b l i n g  of p l a i n t i f f ‘ s  decedent .  

Backqround 

J a k  T .  Cohane ( “ J a k ” )  passed away on February 1 7 ,  2 0 0 6  arid h i s  

brother Morris E .  Cohen ( “Morris”) w a s  appointed as Executor of t he  

E s t a t e  on May 1 2 ,  2006. P r i o r  t o  h i s  de.at.h, Jak  purchased 255  

sha res  of defendant. Trump Plaza Owners , Inc . ( “Trump” ) appurtenant 

t o  the l e a s e h o l d  r i g h t s  t.o Apartments 5A and 5 B  a t  t h c  bu i ld ing  

loca ted  a t  16”/ E a s t  Glst S L r e e k ,  New Yorlr, N e w  York. Deferidant 

Hellmarc Proper-ty Management ( “Rellmar-c” ) w a s  t h e  managing agent oE 

t he  b u i l d i n g .  

In a d d i t i o n  t o  Mor-1-i s , ,Jak w a s  surv i .ved  by two other brothers - 

David E .  Cohen ( “Ilavid” ) arid Charles  J .  C‘ohen ( “Clharle::” 1 - and 
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var ious  n i eces  arid nephew:;. J a k ’  s Last W i l l  and Testament da t ed  

Apr i l  1 0 ,  2 0 0 4  p rovides  t h a t  on h i s  demise, t h e  Apartments a t  167 

East 61st S t r e e t  would go “equa l ly  t o  t h e  fou r  c h i l d r e n  o f  my 

b r o t h e r  David E .  C o h e r i :  E i l een  E s c a v a ,  E l i o t  D .  Cohen, Aaruri  Clohen 

and Shar-i Coheri ( ‘ the leqatees’ ) . The asset-s de r ived  trom t.hc. 

sale, a f t e r  t a x e s ,  or r e n t a l  of t h e s e  p r o p e r t i e s  will be shared by 

the fou r  persons e q u a l l y .  ” J a k  a l s o  l e f t  T e r i  Cohen B e t e s l i  

(Char les ’  daught.er) (‘\TJ:eri”) a l . l  of h i s  f u r n i t u r e ,  house 

furnishings and a l l  pe-r-sonal. ef  f ec : t . s .  

Paragraph 1 4  of t h e  P r o p r i e t a r y  Lease provides  t h a t  

\ \ [ t . ] h e  Lessee s h a l l  not., without t he  w r i t t e n  consent of 
t h e  Lessor on such cond i t ions  as t h e  Lessor may 
p r e s c r i b e ,  occupy or use t h e  Apartment, o r  permit  t h e  
same o r  any part hereof t o  be occupied o r  used, for any 
purpose o t h e r  than a p r i v a t e  dwel l ing  f o r  t h e  Lessee and 
the Lessee ’ s  spouse,  t h e i r  c h i l d r e n ,  g randch i ld ren ,  
p a r e n t s ,  g randparents  , b r o t h e r s  arid sisters arid domestic 
employees . . . In a d d i t i o n  t o  t h e  foregoing ,  t h e  Apartment 
may be occupied from t i m e  t o  t . i m e  by g u e s t s  of t h e  Lessee 
f o r  a pe r iod  of time not exceeding one month, u n l e s s  a 
longer  pe r iod  i s  approved i n  w r i t i n g  by t h e  Lessor, but  
no g u e s t s  may occupy t h e  Apdi-tInent unless one o r  more of 
t h e  pe rmi t t ed  a d u l t  r e s i d e n t s  a r e  in occupancy o r  u n l e s s  
consented t o  i r i  w r i t i n g  b y  t h e  Lessor .  . . . 

Paragraph 15 provide:; t h a t  

. . . t h e  Lessee shall riot. sublet .  t h e  whole or any part of 
t.he Apcli-tmcnt , . . . u n l  e s s  consent. t h e r e t o  shal.1. have bc-cn 
duly  aut.liorizcd by a reso lu t . ion  of t.he Board, or given i n  
w r i t i n g  by 2 major-j.ty of t.he R o a d  or, 1.f t.he Hoard shall 
have f a i l e d  or re fused  t.o g ive  such consent.,  t hen  by 
lessees owning at. l eas t .  s i x t y - f i v e  (65%) percent  of t-he 
tlieri i s sued  :;hares of the  L t l s s o r - ,  . . . There s h a l l  be 110 
l i r r i i t a t ion  c31i t.he r - i y h t  of t h e  Board c ) r  l e s s e e s  t o  cjr-ant 
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o r  withhold consen t ,  for- any reason o r  f o r  no reason ,  t o  
a s u b l e t t i n g ,  except t h a t  such  r e f u s a l  of consent  shall. 
not he based on r a c e ,  I-el.igion, c o l o r ,  c r e e d ,  o r  any 
other- cjrouricl p)rosc:ribed by law. . . . 

Sect.iori 1 6  (b) of t h e  P r o p r i e t a r y  Lease p rov ides  t h a t  \\ [ i l  f t h e  

Lessee shall d i c ,  consent s h a l l  not. be unreasonably withheld t o  a i  

assignment of t h i  s l e a s e  arid s h a r e s  t o  a f i n a i i c i a l l y  r e spons ib l e  

metnber of t h e  L e s s e e ' s  fami ly  ( o t h e r  t han  t h e  1)essee ' s  spouse,  

adult. s i .b l ings  o r  a d u l t  c h i l d r e n  o r  p a r e n t s ,  a s  t o  whom no consent 

i:; r e q u i r e d )  . "  

On o r  about J u l y  2 0 ,  2 0 0 6 ,  an a p p l i c a t i o n  w a s  submi t ted  t o  t h e  

Coopera t ive ' s  Board of D i r e c t o r s  f o r  t h e  t r a n s f e r  of t h e  stock and 

Lease appur tenant  t o  Apartment 5 B  t o  T e r i  f o r  t h e  purchase p r i c e  of 

$ 5 3 0 , 0 0 0 .  A t  the Lime, t h e  monthly maintenance fee  f o r  the 

apartment was $1536.81. Although p l a i n t i f f  contends that T e r i  w a s  

a f i n a n c i a l l y  r e s p o n s i b l e  person wi th in  t h e  meaning of paragraph 

3.G(b) , defendants  contend t h a t  t h e  t a x  r e t u r n s  submi t ted  t o  t h e  

Board i n  connect ion wi th  h e r  a p p l i c a t i o n  re f lec tc td  t -hat  she was not. 

employed arid that. h e r  on ly  guaranteed income was $55,  '757.16 

annua l ly  as an ant i c ipa t .ed  rent-a1 iric:ome and management f e e  from FI 

bi.iiltliny she and her- b r o t h e r  had j o i n t l y  i n h e r i t e d  from Jalr t h e  day 

before  her a p p l i c a t i o n  w a s  submi t ted .  In l i g h t  of h e r  l a c k  of cash 

f 1 o w  arid t h e  i l 1 i q u i d i t . y  of her  a s s e t s ,  t.he Board det-ermi l i e d  that. 

she w a s  not f iriaric:ially r e s p o n s i b l e  and rcj ect.ed her app l i  cat-ior-1. 
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A t  T e r i ‘ s  a t t o r n e y ‘ s  r e q u e s t ,  the Board recons idered  her 

a p p l i c a t i o n ,  t h i s  time with Morris of fer i r ig  t o  a c t  as guarantor-.  

O n  October 11, 2 0 0 6 ,  he r  a p p l i c a t i o n  was r e j e c t e d  a g a i n . ’  

‘l’he lcgat-ees theri signed a l e t t e r  da ted  Octobcr 16, 2006 

a u t h o r i z i n g  M o r r j  s t o  s e l l  t h e  e s t a t e ’ s  e n t i r e  i n t e r e s t  i n  t h e  

Apartments. 

T h e r e a f t e r ,  t h e  E s t a t e  e n t e r e d  into a c o n t r a c t  of sa1.e f o r  

Apartment 5 B  with Charles ,  who i s  8 3 ,  and s e n t  a l e t t e r  t o  Bellmarc 

da t ed  October 2.5, 2 0 0 6  s t a t i n g ,  i n t e r  a l i a ,  as f o l l o w s :  

P lease  be advised t h a t  paragraph l G ( b )  of t h e  P r o p r i e t a r y  
Lease, “Consents:  Death of t h e  Lessee” ,  p rovides  t h a t  t h e  
s a l e  of a u n i t  t o  the owner’s a d u l t  s i b l i n g  i s  not  
s u b j e c t  t o  Board approval .  Accordingly,  no purchase 
a p p l i c a t i o n  i s  submit ted herewi th ;  t h e  enclosed documents 
a re  f o r  informat iona l  purposes o n l y .  Further, as no bank 
f inanc ing  w i l l  be involved, t h e r e  w i l l  be no r e c o g n i t i o n  
agreement f o r  the Board’ s execu t ion .  

W e  w i l l  c o n t a c t  you accord ingly  i n  o rde r  t.o schedule  a 
c1,oaing. 

O n  o r  about Decernber 6 ,  2 0 0 6 ,  having rece ived  no response from 

Trump, the E s t a t e  appa ren t ly  t r a n s f e r r e d  1t.s r i g h t ,  t i t . l e  arid 

The Complai I l t  ?illcgcs t.hat coLlrlse1 f o r  the Estate :;poke 1 

t.0 the President .  of Bellmarc w h o  advised him that: t h e  Boar‘cl had 
dec l ined  t o  consent t.o Te r i  ’ s a p p l i c a t i o n  because t h e  contract .  
pi-ii.ce of $ 5 9 0 ,  0 0 0  was t.oo l o w ,  arid suggested tha t  T e r i  arid t-he 
Estat-e  “ f a b r i c a t e  a ‘dcs igne r  c r e d i t  ‘ o r  ’ d e c o r a t o r ‘ s  credit:’ of 
$ 2 0 0  , 0 0 0  which would a r t i f i c i a l l y  di-ivc the l i s t e d  p r i c e  of the 
s a l e  above i t s  act-ual  level. ” T h e  Coopcrat. ive’s Managing Agcr i t .  
d i .sputes  ever rnaki.ng t h i s  s t a t emen t .  
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i n t e r e s t  i.n Apartment 5 B  t o  Charles , al though defendants  never  

t r a n s f e r r e d  t.he s tock  c e r t i f i c a t e  or P r o p r i e t a r y  Lease i n t o  h i s  

name. 

The 13oai-d t h e n  c a m e  to l ea rn  f r o m  t h e  Bu i ld ing ’ s  employee:; 

that .  Terj. had moved i n t o  one o r  both of t h e  Apartments soon af te r -  

Jak’s deat-h, alt-houyh she was never approved a s  a subtenant  or 

long-term gues t  of Apartment 5A or 5 B .  Defendants contend that. h e x -  

occupancy of one or: both of t h e  Apartment-s c o n s t i t u t e s  an event of 

d e f a u l t  under paragraphs 1 4  and 1 5  of t h e  P r o p r i e t a r y  Lease.  

Trump’s a t t o r n e y  s e n t  a Notice of Defaul t  dated May 3 ,  2 0 0 7  w i t h  

r e s p e c t  t o  Apartment 5 B  t o  Morr is ,  a s  Executor of the E s t a t e  of J a k  

T .  Cohane, who the l e t t e r  acknowledged was t h e  l a s t  record  owner of 

sha res  a l l o c a t e d  t o  t h e  apartment and the Lessee under t h e  

P r o p r i e t a r y  Lease.  

T e r i  a p p a r e n t l y  never  vacated t h e  Apartments arid t-he Board‘s 

a t t o r n e y s  d e l i v e r e d  a second Notice of Defaul t  dat-ed September 1 2 ,  

2 0 0 7 ,  wi th  r-espect t o  Apartment 5R t.o Morr is ,  as Executor of t-he 

EsLate.  Defendants a1,so i n d i c a t e  t h a t  they l ea rned  f r o m  an 

Appr-aI sal. Repc.)rt dat.ecl June 7 , 2 0 0 6  which w a s  f i r s t  produc:ed during 

d iscovery  i n  t h i s  case ,  t.liat at. some p o i n t  a doorway was cireat.ed 

i l l e g a l l y  connect ing Apart.ments 5 A  and 5B aiid t h a t  t.he k i  t.cheri 

dpp1.iances w e r e  1-ernoveci from 5H , N o  request. f o r  such a1t.erat.i on  was 
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ever reques ted  o r  approved, thus  cons t i t u t - iny  an a d d i t i o n a l  a l l e g e d  

d e f a u l t  under the P r o p r i c t a r y  Lease. 

Law:;uit. 

P l a i r i t i f  f commenced t h i s  a c t i o n  by Complaint da t ed  August, 2 8  , 

2007. 

In the f i r s t .  cause of a c t i o n ,  plaintiff seeks a d e c l a r a t i o n  

t h a t  Charles  i s  t h e  lawful  owner of a l l  t h e  sha res  of Trump s t o c k  

a l l o c a t e d  t o  Apartment 5 B  of t h e  bu i ld ing  and that Trump must i s s u e  

a l l  u sua l  and customary documents i nc lud ing  a s t o c k  c e r t i f i c a t e  and 

a Propr ie t -a ry  Lease in h i s  name. In the  second cause of a c t i o n  for 

breach of c o n t r a c t ,  t h e  E s t a t e  seeks t o  be made whole for the 

economic loss r e l a t e d  t o  defendants ’  breach of i t s  o b l i g a t i o n s  

under t h e  P r o p r i e t a r y  Lease.  In  t h e  t h i r d  cause of a c t i o n ,  

p l a i n t i f f  seeks a judgment d e c l a r i n g  t h a t  Trump i s  o b l i g a t e d  t o  pay 

i t s ’  reasonable  a t t o r n e y s ’  fees arid expenses pursuant  t o  R e a l  

P roper ty  Law (RPL) § 234. 

1.3ef Etndar1t.s‘ Answer cant-ains eiyl- i t  a f f i r m a t i v e  defenses  

allcqing k l i a I :  t:lie C:orripIciint fails Lo sLate  A claim for which rel i .ef  

may be grant-ed; pl a i n t i f  f’ s claims a g a i n s t  l33ellrnarc must. be 

dismissed because Bellmarc was ac:tiriy a s  an agent for- c3. d i s c l o s c d  

p r i n c i p a l  ; the re1 ief  sought: by p l a i n t i f f  is a s ~ 1 b t e 1 . f ~ ~ ~ ~  iritciided 
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t o  undermine a p r io r -  de te rmina t ion  made by Trump's Board of 

D i r e c t o r s  i r i  t h e  proper e x e r c i s e  of its hus iness  judgment; 

p l a i n t i f f  i s  bar red  from r e l i e f  because i t  i s  i n  v i o l a t i o n  of i t s  

contractual and commori-law d u t i e s  t o  observe and prornote the 

coopera t ive  purposes f o r  the ar:eomplisl-imerit of which Trump is 

incor-porat-ed; unclean hand:: ; es toppe l  ; g r a n t i n g  of t h e  Complaint 

would c r e a t e  l i a b i l i t y  t o  t h i r d  p a r t i e s ;  and RPL S 2 3 4  does not: 

apply tc:, t-he f a c t s  and (:ir-curnstarices of t . h i s  ac t . i on .  

P l a i n t i f f  now moves for an order- g r a n t i n g  summary judgment on 

its Complaint d e c l a r i n g  that: p l a i n t . i f f  has p r e v a i l e d  i n  t h i s  action 

and that defendant:; are obligat .cd t o  i s s u e  t h e  P r o p r i e t a r y  Lease 

and appur-tenant s h a r e s  i n  U n i t  5B of Premises 1 6 7  E .  61st S t r e e t ,  

N e w  York, N e w  York t o  Charles; an Order  d i r e c t i n g  defendants  t o  

e x p e d i t i o u s l y  perform a l l  necessary  a c t i o n s  to i s s u e  t h e  r e fe renced  

Lease arid shares; a judgment d e c l a r i n g  t h a t  p l a i n t i f f  i s  e n t i t l e d  

t o  be reimbursed f o r  legal fees arid expenses expended i n  compelling 

def eridarit 'I'runp t o  perform i L s  covenants and agreements under- the  

P r o p r i e t a r y  Lease-, pursuant  t o  HPL 5 2 3 4 ,  and an O r d e r  sett . ir ig 

fu r - the r  proceedi 1-igs t o  e s t a b l i s h  t h c  amount of l e g a l  fee:; arid 

expen:;e:; due to p l a i n t i f  1 . 

Defenda1it.s c!r-os:+inove for- an ordeT-: (i) yrantii icj  sumrnar'y 

judgment in t l i e i r -  favor- ,  pursuant  t o  CPLR § 3 2 1 2  ( b )  , on t h e  yr-ounds 
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t h a t ,  as a ma t t e r  of t h e  a p p l i c a t i o n  of l a w  t o  t h e  undisputed 

f a c t s ,  t h e  consent of t h e  Coopera t ive ' s  Board of Director:; i s  

requi red  t o  effect. tlic t . r ans fc r  of the Cooperative Stock and r,ease 

concerning which p l a i n t i f f  seeks an order d i r e c t i n g  t r a n s f e r - ;  (ii) 

i.n t-he a l t c r n a t i v e ,  d i smis s ing  p l a i n t i , f f  s Complaint , pursuant t o  

CPLR 5 3 2 1 1 ,  on the  grounds t-hat p l a i n t i f f  may no t  tnaintain a n  

a c t j  on c la iming  breach of coritractr because i , t  i s  i.n defau1,t of t.he 

con t r ac t . ; 2  (iii) awarding defendants  thei.7: a t t o r n e y s '  f e e s ,  

expenses and c o s t s  i ncu r red  i n  connect ion herewith, pursuant. t o  

t h e  t e r m s  of the P r o p r i e t a r y  Lease and ( i v )  scheduling f u r t h e r  

proceedings t o  establish the amount of their attorneys' fees, 

expenses and c o s t s .  

D i s cu s s i on 

P l a i n t i f f  c la ims  that i t  i s  e n t i t l e d  t o  summary judgment 

because the Board has waived i t s  r i g h t  under the t e r m s  of t h e  

Propr ie t .a ry  Lease t o  object to the t r a n s f e r  of t h e  shares t o  

C h a r l e s  arid t.hus t h e r e  i s  an obvious and i n e v i t a b l e  duty t o  i s s u e  

the shares t o  Charles  once t h c  proper  documents are submitted.  

Defendants,  however, argue t h a t  p l a i n k i f f '  motion f o r  surrimary 

judgment must be d e n i e d  and t-heir  cross-mot i o n  cjrarited because as 

P l a i n t i f f  is riot seeking  :;urnmary judgment. on i L 5  cause 
of act.j.on for breach of c o n t r a r t .  
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a mat te r  of law possessory  i n t e r e s t  i n  the apartment a c t u a l l y  

ves t ed  i n  t h c  fou r  l c g a t e c s  upon J a k ’ s  d e a t h .  

‘The def endar1t.s fur ther -  claim t h a t  the  letter- signed by t h e  

f o u r  1qaC.ees on October 1 6 ,  2 0 0 6  a u t h o r i z i n g  Morris “ a s  Executor 

of E s t a t e  o f  Jak  T .  Col-lane t.o sell t h e  e s t a t - e s  [ s i c . ]  e n t i r e  

interest. i n  such apar-tments a t  t h e  . . . a p p r a i s a l  va lues  a r i d  t o  

d i s t r i b u t e  t h e  n e t  proceeds t o  t h e  undersigned i n  equal  s h a r e s ”  

does not  change t.he f a c t  that i n t e r e s t  l i r i  t h e  apartments had 

a c t u a l l y  v e s t e d  i n  the legatees upon Jak’s d e a t h ,  so  that t h e  

proposed t r a n s f e r  t o  Charles  r e q u i r e s  t h e  consent of t h e  

Cooperative Board. 

Defendants also claim t h a t  Morris‘  s e l e c t i o n  of Charles as t h e  

buyer i s  prima f a c i e  a premeditated a c t  t o  a t tempt  t o  avoid t h e  

a p p l i c a b l e  p r o v i s i o n s  of t h e  P r o p r i e t a r y  Lease.  Defendants contend 

t h a t  th is  act .  does not. convert  t h e  s a l e  of the l e g a t e e ’ s  i n t e r e s t  

t o  t . he i r  uncle into a brother-to-brother t r ans fe r -  between J a k  and 

Charles  and does not  c r e a t e  an i n fe rence  t h a t  a b r o t h e r -  t o - b r o t h e r  

t r a n s f e r  w a s  t h e  decedent.‘ s testament-nry i n t e r e s t  so a s  t o  b r i n q  

t h e  trmir;acti .on w i  t . h i n  the ambit of paragraph 16 ( 1 ) )  . 

F i n a l l y ,  def eridant s contend t h a t  t h e  r e l a t . i o n s h i p  bet-weer-1 t h e  

l e g a t e e s  and t .heii-  ~ i n c l e  Charles  does not f a l l  wi.tl-lin paragraph 

[* 10 ]



16 (b) , arid the Pr-oprietary Lease provides  no r i g h t  of inter vivos 

in t r ' a - f  amily transtc'rs between nieces  and nephews and t h e i r  ur ic lc  

wi.t.hout. consent. of the boar'd, 

i n  t h e  a l t e r n a t i v e ,  defendants  argue  that^ t h e i r  cross -motion 

t o  d i s m i s s  should be g ran ted  because p l a i n t i f f  rnay not  maintain an 

a c t i o n  claiming breach of cant-r-act based or1 the Pr -opr ie ta ry  Lcasc 

when i t  i s  i t s e l f  i l l  d e f a u l t  of t h a t  contract .  by p e r m i t t i n g  T e r i  t o  

cont inue t o  occupy the  apartment .  In a d d i t i o n ,  defendants  allege 

t h a t  Apartment 5B has been rendered un inhab i t ab le  by t h e  removal of 

t h e  k i t c h e n  and t h a t  p l a i n t i f f  i s  proposing t o  t r a n s f e r  one-ha l f  of 

an i l l e g a l l y  combined Apartment without making any showing t h a t  i t  

w i l l  separate.  t h e  Apart.ment. back int.0 i t s  c o n s t i t u e n t  p a r t s  o r  take  

a c t i o n  t o  render  Apartment 5 B  habitable. 

In t h e  f u r t h e r  a l t e r n a t . i v e ,  defendant-s argue t h a t  p l a i n t i f f  ' s 

motion must be denied because the bad f a i t h  and unclean harids of 

p1aint.j.f f i n  at.t.empt.ing t.o s t r u c t u r e  a step t r a n s a c t i o n  t o  t . r ans fe r  

an apartment. i n  t h c  Cooperative t o  a prev ious ly  -rej eclred purchaser  

r a i s e s  ques t ions  of f a c t  which r e q u i r e  a t r i a l  on the  claims and 

defenses nsser t .cd by t-lie par t . j . es ,  ', 

i Defei-1dant.s c:ontend t h a t  t h e  f i r s t  s t e p  of p l a i n t i f f '  s 
planned t:iered trar-i:;action i s  t o  t r a n s f e r  t h e  apartment t o  
decedents  hrotl-ier Charles  ( T e r i '  s f a t h e r )  , all.eqed1.y a s  of r i g h t  , 
a i d  t h e  second step would be f o r  t.he t . ransferee  b r o t h e r  t o  
fur-t.her t r a n s f e r  t h e  apartment t o  his daughter- Teri  , also 
allegedly a s  o f  r i g h t .  
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I n  t h e  f i n a l  a l . t e r n a t i v e ,  defendant:; contend t h a t  p l a i n t i f f ’ s  

motion shou1.d be denj.ed o r  ;I continuance orclered pursuant  t o  CPLK 

5 3 2 1 2  ( E )  because t-here a re  f a c t s  e s s e n t i a l  t o  defendants ’  

opposi t . ion which rcquj-re t.he deposi t-iolns of p l a i n t i f f  and ce r t . a in  

non-par ty  wi.t.nesses , 11-1 p a r t i c u l a i - ,  defendants  a n t i c i p a t e  t.hat the 

f a c t s  which would be adduced f ro1n fur ther-  d i scovery  would, t o  the 

extenl: i t  may not: be demonstrated a l r e a d y ,  r evea l  bad f a i t h  on the 

p a r t  of p l a i n t . i f  f suf f ic i ,en t .  to r a i s e  ques t ions  of f a c t  j u s t i f y i n g  

t h e  d e n i a l  of p l a i n t i f f ‘ s  motion. 

I n  repl.y,  p l . a i n t i f f  argues t h a t  t h e  words used by Jak  i n  h i s  

L a s t  W i l l  and Testament. must be analyzed wi th in  t h e  contex t  of what 

t h e  t e s t a t o r  in tended  t o  accomplish through t h e  d i s p o s i t i o n  of h i s  

a s s e t s .  P l a i n t i f f  contends t h a t  looking at paragraph 2 of t h e  W i l l  

as  a whole, t h e  court w i l l  d i s c e r n  t h a t  a l though t h e  assets  of s a l e  

o r  r e n t a l  w i l l  “go equally t o  t h e  fou r  c h i l d r e n  of [ h i s ]  b r o t h e r  

Morris” they  a r e  not  vested with legal t i t l e .  P l a i n t i f f  u rges  t h a t  

a c l o s e  a n a l y s i s  of t h e  I.anguage of t h e  W i l l  performed in light of 

t h f  s t anda rd  canons of c o n s t r u c t i o n  w i l l  y i e l d  t.he inescapable  

conclusion t-hat. J ak  in tended  Lo a u t h o r i z e  Morris ,  a s  the execu to r ,  

wit .11 t-he 7-i.qht and o b l i g a t i o n  t o  s e l l  [oi- rent.]  t h e  coopera t ive  

u n i t s  i n  quest.ion \\on such ternis as in t.he opi.riion of [Morris]  w i l l  

be iws t .  ;-idvant.aqeou:; Lo’’ t h e  fou r  emancipated lccjatees . See, EPTL, 

11- 1.1(5) (B) . 
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P l a i n t i  ff f u r t h e i :  contends that.  what Charles C o h c n  chooses t.o 

do w i t h  h i s  apclrtmcnt. once he o b t a i n s  t.it1.e is not  an i s s u e  before  

t h i s  Court  on t.his rnot-iorl, nor does t h e  s a l e  p r i c e  of the u n i t  liavc! 

anything t o  do  with defendant Trump’s o b l i g a t i o n s  t.o issue t he  

shares t.o dcccdcnt ’s  adult .  b r o t h e r .  R a t h e r ,  i t  i s  p l a i . n t i f f ’ s  

p o s i t i o n  that the Lease c l e a r l y  permi ts  a transfer t o  t h e  a d u l t  

s i b l i n g  of a u n i t  ho lder  without ob ta in ing  Board approval ,  w i t h  no 

f u r t h e r  q u a l i f i c a t i o n s .  

Bot.h p a r t i e s  argue t h a t  t h e  words used i n  t h e  W i l l  a r e  “ c l e a r  

arid d e f i n i t e ”  , but d i s a g r e e  a s  t o  what they c l e a r l y  and d e f i n i t e l y  

mean. 

Paragraph 2 under Schedule of Assets of J a k ‘ s  l a s t  W i l l  and 

Testament s t a t e s  t h a t  ‘’ [o] 11 my demi-se this p r o p e r t y  w i l l  go equal ly  

to t h e  f o u r  c h i l d r e n  of my b r o t h e r  David E .  Cohen: _ _ .  the assets 

der ived  from t h e  s a l e ,  a f t e r  t a x e s ,  o r  rcnt.al. of t h e s e  p r o p e r t i e s  

w i l l  be shared by t.he f o u r  persons c q u a l l y . ”  ‘l’his does say 

t.hat. t h e  i n t e r e s t  i n  the Apartment ves t ed  immediately a€ t e r  Jak’ s 

dea th  i n  t.he Icgat.c..cs, just that. they w o u l d  sliai-c cqua l ly  ii-1 the  

proi::eeck oE a s a l e  or r e n t a l  of t.he Apartment:; ( 5 A  arid 5 B )  . 

Moreover, thc l e t t e r  of consent signed on October 1 6 ,  2 0 0 6  

i n d i c a t e s  t h a t  t h e  1cgat.ees undei:stood that the title and in t e re s t .  

in the Apart.ment. vest-ed i n  t h e  e s t a t e  upon J a k ’ s  dea th  and t h a t  

they  w o u l  d sha re  in t h e  monetary proceeds of t.he sale. 

1% 
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I n  addi t i .on ,  s e c t i o n  1 6  (b) of t h e  P r o p r i e t a r y  Lease provides  

t h a t  “ [ i l  f the Lessee shall d i e ” ,  no consent i s  r equ i r ed  t o  the 

assignment. o f  t.he Lease t o  an a d u l t  s i b l i n g  of t h e  I e s s e e  - i .e. I 

Char l e s .  Accordingly,  a f t e r  reading  a l l  t h e  papers  submit ted arid 

lieai-irig oral. argumcnt on t h e  r eco rd  on J-u1.y 23, 2 0 0 8 ,  t h i s  Court 

deter-mines t h a t  p l a i n t i f f  i s  e n t i t l e d  t o  summary judyrnent; on i t s  

f i r . s t  arid Lhird causes of a c t i o n .  

I t  i s  l ie reby  

ORDERED t h a t  defendants  Trump and Bellmarc a r e  d i r e c t e d  t o  

i s s u e  t h e  P r o p r i e t a r y  Lease and sha res  appur tenant  t o  Unit 5B of 

Trump P l a z a  Owners, Inc .  i n  t h e  building l o c a t e d  a t  1 6 7  E a s t  G l s t  

S t r e e t ,  New York, New York t o  Charles J‘. Cohen, and i t  is further 

ORDERED t h a t  p l a i n t i f f  is e n t i t l e d  t o  a judgment d e c l a r i n g  

that Trump i s  obligated t o  pay p l a i n t i f f ’ s  reasonable  a t t o r n e y s ’  

f e e s  arid expenses pursuant  t o  R e a l  Property L a w  S 2 3 4 .  

The i s s u e  of t.he amount. of reasonab1,e attorneys’ Eees arid 

co:;ts is r e f e r r e d  t.o a Spec ia l  Referee t o  hear arid determine .  
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Upon s e r v i c e  of: a copy of this order with notice of e n t r y ,  the 

Special Referee C l e r k  shall place thl is  matter 011 the P a r t .  50R 

calendar for- 1-efer-ence t o  a Special Referee . 

Defendants' cross--rriotion is deni.ed i n  all respects 

Wiis constitutes the d e c i s i o n  and or-der of this , C o u r t . ,  

('' 

Dated: March 7k.J -' / , 2009 
BARBARA R. KAPNICK 

J . S . C .  
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S 11 11 rem e C: o 11 rt 
60 Centre Street, Ne Y York, Ne Y York 10007 

Spccial Referee Clerk, Koorn 119 

lri  l'o 1-in ;i t i o 11 S t i  cc t To be atlaclied to ;I copy o1orde1- and filcd i n  1~00111 I I C )  

Special Itcfcrcc Selcction I'rogrmi 

A ttor ricys Nnmcs, Address and Tclcphoric Numbers 

For Plaintift': I:;llioll S. Martin, Esq.. 
1 G Court Street 
Brooklyn, Ncw Yolk  I I24 1 

(718) 855-0400 
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