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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF' NEW YORK: I A S  PAR'I  15 

PE'T'Ell FILIBERTO and 
F I L I B E R T O  PROPERTIES, INC., 

x -----l_l--__l__---.-_-------------------- 

P l a i n t i f f s ,  

-against - 

GOLDBERG, S C U D E K L ,  L l N D E N R E R G  & BLOCK, L'C 
arid PAUL S. BLOCK, 

Defendants. 

GOLDBERG, S C U D E R I ,  LINDENBEKG & BLOCK, PC 
arid PAUL S. BLOCK, 

-a9 a i. n s t - 

AG WEAL'I'H REALTY,  INC. , ABRAIHAM GOREN,  
and SOL M. ISRAET,, ESQ., 

Index No. 118787/06 
Mtn Seq. 002 

WALTER B. TOLUB, J.: 

This a c t i o n  arises o u t  of plaintiffs' claim t h a t  

d e f e n d a n t s / t h i r d  pasty p l a i r i t i i f s ,  Goldberg ,  S c u d i e r i ,  TJ.irldenbery 

& B l o c k ,  P . C .  a n d  Paul S. B l o c k ,  Esq. ( " M r .  B1oc;k") 

(collectively, "GSLB") provided improper  l e g a l  advi cc which 

u l t i m a t e l y  exposed  plaint if fs, P e t e r  Fil..i.berto and F i - l i b e r t o  

P r o p e r t i e s ,  Iric. (collectively, " F i l i b e r t o " )  to I i a b i l i L y  L u x  d 

real estate broker's corrunission. By this mot ion ,  third-party 

defendan t  Sol M. Israel, E s q .  ( " M I - .  Israel"), who was r e t a i n e d  i.n 
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pur-suarit to CPLR 5 6 0 3  for an order severllriq t h e  t h i r d - p a r t - y  

a c t i o r i .  A l t e I - n a t i v e l y ,  Mr. Israel. s e c k s  an o r d e r  vacat i i iy  the 

Note of Issue so as to allow him t o  conduct  discovery. 

BACKGROUND 

F i l i b e r t v  i s  t .he owner of  r e a l  propert-y l o c a t e d  at: 

194-200 lit" A v e r i u e  in Manhattan (the "Prope r - ty" )  (Order  to S h o w  

Cause, A f f i . , r i n a t i u n  of  W i l l i a m  T .  McCaffery, Ex. A, Cornplaint at 

¶¶6, 10, 1 7 ) .  Seeking t o  e i t h e r  s e l l  o r  l ease  t h e  Proper . ty ,  

F i l i b e r t o  r - e t a i n e d  the s e r v i c e s  of defendant, M r .  B l o c k ,  an 

a t t o r n e y  of d e f e n d a n t  GSLR.  According to the papers, E' i1 iber t .o '~  

decided to r e t a i n  GSLB because t h e  € i r m  had p r e s e n t e d  themselves 

a s  exper- ts  and specialists i n  1ariciIor-d-l;eiiarit and rczll e s t a t e  

law 

11.1 December of 2005, Filibertu entered into a one-year 

exc lus ive  b r o k e r a y e  agreement  w i t h  non-party Zaleski 

Properties, LLC ( " 7 , a l e s k i " )  . F ' i l i b e r t o  c:Iairris t h a t  t h e  

December, 2 0 0 5  agreement ( " t h e  Z a l e s k i  Agreement") w a s  entered 

i n k o  based on M r .  Block's l e g a l  a d v i c e  and  expertise. The 

Z a l e s k i  Agreement gave Zaleski the exclusive r i g h t  to n e g o t i a t e  

and secure t h e  s a l e ,  l e a s e ,  OL' ass igr i rnen- I : .  o f  l e a s e  of  a l l  o r  p a r t  

of .Lhe subject P r o p e r t y  (&., Ex. A ,  Cornplai.nt a t  ¶q11-12 f  15-18 ;  

Defe r idan t s /Th i rd  P a r t y  P 1 a : i n t i f  fs' Partial 0ppos.it.i.on t.o Motion 

t o  S e v e r ,  A f f . i r m a t . i o n  o f  Daniel  G .  E c k e r -  a t  ¶4). 

F i l i h e r t u  claims that when shown a c o p y  of the Z a l . e s k i  
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Agreement ,  M r  . B l o c k  recommeindecl that E ' i l i . b e r t o  use ano.t:he r real 

estate broker-, th r i . td -par ty  defendants (and G S L B  clients) AC 

Weal.th R e i l l t y ,  I n c .  and  Abraharn Loren ( c n l l e c t i - v e l y ,  "A,") ( O r d e r  

t o  Show Cause, Ex. A; Defendant . s /%'h i rd  P a s t y  Plaintiffs' P a r t i a l  

Opposition t o  Mot ion  to Sever, A f f i I r n a t i o n  of  D a n i e l  G .  E c k e r  at; 

¶ 4 )  . Fi1 ibe . r t . o  fur-t .her claims that GSL03 rcviewed the Z a l e s k i  

Agreement and, without c o n d u c t i n g  a n y  l e y a l  research, advised 

t h a t  Fi L i b e r t o  c o ~ i l d  e n t e r  into d s e c o n d  exclusive r e a l  estdte 

brokecage agreement w i t h  AG ("AG Agreement")  w i l l 1  impunity 

becduse the Z a l e s k i  A y r c c m e n t  was unen to rcvdP) l c  as ;1 r n a t t e i  of  

law (Orde r  t o  S h o w  Cause, Ex. A; C o I n p l a i r i t  a t  ¶¶lG;-L8; 

A f t i r n i a t i o n  of I)d.riiel G .  E c k e r  a t  ¶ ¶ 4 - S )  I F i l i b e r t o  claims t h d t  

based upon t h i s  advice, t h e y  e n t e r e d  into a c o n t r a c t  o f  s a l e  for 

the P r o p e r t y  ( " t h e  AG Contract") with a huyer p r o c u r e d  by AG. 

Filiberto r e t a i n e d  Mr . Israel. t o  provide l e y a l .  adv ice  cunce rn i r iy  

t h i s  i i e w  contraci : .  The P r o p e r t y  was so:ld p u r s u a n t  t o  t h e  AT, 

C o n t r a c t ,  and at closing F i l i b e r t o  p a i d  AT, $ 6 6 5 , 6 2 5  i n  b r o k e r s '  

commissions p l u s  attorneys' fees ( r ) rdcr  Lo Show Cause, Ex. A, 

Corriplaiiit a t  ¶1"7-21; A f f i r m a t i o n  of Daniel G .  E c k e r  a t  Y1116-8; 

A f f i . r m a t i v n  of  Laura M .  Vasey i n  Suppor t  of Mot;iori t o  Sever 

T h i r d - P a r t y  A c t i o n  and i n  Opposition t o  Motion to Vaca te  Nol:e of 

Issue a t  ¶4[4-7) . 

N o n - p a r t y  Z a l e s k i ,  upuri learr i i r ig  of the sale ur idc r  t h e  AG 

Contrclct-, made a claim for  c o n m i s s i o n s  d u e  t o  them u n d e r  (;tie 
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Zal cs k i  Agreement ("Zaleski C l a i m " )  - T h i s  claim was ull- i m a t e l y  

settled for $61.5,000 (the "Sett1ernent") (Order t o  Show Cause, 

Ex. A ,  Comp.laint a.1: ¶[¶22-23, 2 6 ;  Affirmat.i.on of D a n i e l  G. E c k e r  

a t  418; Affirmation of Laura  M. Vasey  i.n Suppor--t (if Motion t o  

Sever Third-party A c t i o n  a n d  in O p p o s i t i o n  Lo Motion t o  Vacate 

Note of Issue at [ I [ - / ) .  

This act ion f o r  legal rnalpract i  ce was conunericed on 

Deccinber- 1 9 ,  2006. Discove ry  ensued, arid on August 1, 2 0 0 8 ,  

F i l iber r tc ,  f i . led their No'te of Issue. 

O n e  month  later, de t ' endan t .  GSLB commcnced the i n s t a n t  

t h i r d - p a r t . y  ac . t ion ,  i m p l e a d i n g  b o t h  AG arid Mr. Tsrael . Comprised 

of f o u r t e e n  ( 1 4 )  c a u s e s  of  action, GSLB'  s t .hi . rd-par ty  compla in t  

seeks damages from the  t h i r d - p a r t y  d c f e n d a n t s  based  on theories 

of c o n t r i b u t i o n  and indemnification. GSLB m a i n t a i n s ,  i n t e r  a1 ia, 

t h a t  AG and M r .  Israel knew OL s h o u l d  h a v e  known of the existence 

of t h e  two competing exclusive br'okeracjc? agreemer i t s .  GSLB 

f u r t h e r  c l a i m s  t h a t  AG tortiously i n t e r f e r e d  wi t.h and psocurcd  d 

bveach of  t h e  Z a l e s k i  Agreement clnct t l i d t  Mr. Israel Improperly 

a d v i s e d  Filiberto that they would not. incur l i a b i l i t y  under  the 

Z a l e s k i  Agreement b y  prcJceeding wi. 1.11 t,hE AC; C:ontlrac.t (Order to 

Show Cause; Atfirmation of William T. M e C a f f e r y  at ¶T7-9, Ex.  E ;  

T h i r d - P a r - t y  Summons and Complaint; Affirmation of Laura M. Vasey 

i n  Support: of Motion  t.0 Sever T h i r d - P a r t y  A c t i o n  and in 

Opposi . t ion t o  Motion L o  Vacate No-Le of Ts.sue =it mm9-10) . 
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. - . . __ - . . . . .- 

DSSCWSSION 

At the o u t . s e t ,  the c o u r t  n o t e s  t h a t  t h i r d - p a r t y  defendant AG 

has not opposed t h i s  m o t i o n .  

On a mot ion  to s e v e r  p u r s u a n t  t o  CPLK 5 6 0 3 ,  t h e  court mLl:jl.. 

cons i -der  t h e  i s sue  of whe t;her t h e  converiiencc and  j u d i c i a l .  

economy of d i s p o s i n g  of m u l t i p l e  actions: i n  one trial outweigh  

the p o s s i b i l i t - y  o f  s u b s t a n t i a l  prejudice o r  clel.ay t o  any p a r t y .  

Severance i s  g c n e r a l l y  not granted in s i t u a t i o n s  where tficcc are 

common q u e s t i o n s  of law or f a c t ,  ur where t h e  issues a r e  

iriex t r i c a b l y  entwined tlnd d e n i a l  o€ severance w i l l  n o t  cause 

s i y n i  t i c a r i t  delay o s  p r e j u d i c e  t o  a substanti al right ( s e e  KrL~i~se  

v .  American Guaranlree  h L i a b i l - k t y  I n s .  Co,, 22 N.Y.2d 147, 292 

N.Y.S.2d 67 [1968]; Cohen Aye.ncy, Inc. v. Uoriald S .  P e r l m a n  

Aqericy, Inc. , 51 N.Y.2d 358 119801; Erbacrh F i n a n c e  Co.r:p. v. Royal 

Ba~ik- of C a n a d a ,  2 0 3  A.D.2d 80 [ l s t  Lkpt 1,9911 ) The  c o u r t  h a s  

c o n s i d e r a b l e  discretion i n  d e c i d i n g  whether seve.rarice i s  proper 

(see Shanley v. C a l l a n a ~ i  I n d u s t r i e s ,  S n c . ,  54 N.Y.2d 52 [1981]; 

C P L R  $5603 ,  1010) . 

The papers  p r e s e n t e d  i r . i  t.he instant case  c o n f i r m  t h a t  t h e  

main action arid t h c  t h i r d - p a r t y  action a r - e  e s s e n - t i a l l y  one casc 

arising out. of a s i n g l e  trarisaction and i . r lvolving a s h a r e d  

nucleus of facL ( s e e  S i c h e l  v .  Conmm1f:y  Synagogue ,  256 A.D.2d 

276, 276 [I"' Dept 19981 ("Whe.re .two actions ari.se from a ~ o m m o r i  

n u c l e u s  of  facts, a t r i a l  c o u r t  should o n l y  sever t h e  actions t o  
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prevent p r e j u d i c e  oz' s u b s t a n t i a l  delay t o  one of t . 1 1 ~  parties") ) . 

iriasrriuch as none of t h e  p a r t i e s  have demonstrated t h a t  they are, 

or w o u l d  be, in danger  of being prejudiced by a single t r i a l ,  i n  

t he  interest of  j u d i c i a l .  economy, khe p o r t i o n  o f  t h e  motion 

s e e k i n g  an order severing t h e  t h i r d - p a r t - y  action i s  der i ied ( s e c  

E r b a c h ,  203 H.D.2d 80; Krause, 22 N.Y.2d 147; s' ichcl,  256 A . D . 2 d  

276; Eugerie J .  Husher Cu. v. G a l b r e a t h - K u f f i n  Realty Co., 

16 A.D.2d 7 5 0 ,  227 N . Y . S . 2 d  532 [13' Dept 19621). 

' l 'he p o r t i o n  of  t h e  mot ion  s e e k i n g  an order v a c a t - i n g  I:.hc: n o t e  

of issue is g r a n t e d  so as to al low the thir-ti-par-Ly defendant til 

complete discovery. Counse l  however are c a u t  j oneid k h a t  th i s  will 

n o t  be a p r o t r a c t e d  d i s c o v e r y  phase,  dnd a r e  advised t . ha t  they 

shou1.d expect t o  have d i s c o , v e s y  completed i .ri this ac t l ion  by the 

end of t h i s  summer- .  With t h i s  in mind,  it is 

ORDERED t h a t  t.he p o r t i o n  of the m o t i o , r i  advanced b y  t h i r d -  

p a r t y  defendant  S o l  M. Israel, E s q .  s e e k i n g  an orde r  severing the 

t h i . s d - p a r t y  ac.tr.ion pursuant to CPLR 60.3 .is deiii,cd; and it: is 

f u r  t he 1. 

OKDEKED t h a t  - the  p o r t i o n  of the motion  advanced by third 

party defendan.k Sol M. Israel, Esq. s e e k i n g  to s t r i k e  plaintiff's 

Note of Issue f ~ o m  the ca lenda r  is g r a n t e d ,  and  it is further 

ORDERED t h a t  a copy of t . h i s  order- w i t h  riotlice of e n t r y  be 

served upon the 'Trial Suppor t  O f f i c e  ( K o w n  158) to i na rk  the 

record a c c o r d i n g l y ;  and is further 
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ORDERED that within 20 days of service of a copy of this 

orde r  with n o t i c e  of e n t r y ,  the o r i y i . n a . l  p a r L i e s  of t h i s  action 

s h a l l  produce and serve upon t h e  t h i r d - p a r t y  d e f e n d a n t  c o p i e s  of 

a l l .  d i s c o v e r y  exchanged in t h i s  matter ; ~ n d  d e p o s i t  ion 

t . r a n s c r i p t s .  Counsel for a l l  parties are f u r t h e r  advised that 

t h e y  are to appear for a St ,a tus  Confezence  in 1A ParL 15, Room 

335, 60 C e n t r - c  StrceL,  New York, N e w  York  at 11:OO a.m. on Jurlc 

5 ,  2009 at which  time the t h i r d - p a 1 t . y  defendant w i l l  irlform this 

cour- t  as to the remainirlg discovery necessary so t h a t  an 

expedi-tcd Note of Issue date may be c a l c u l a t e d .  

T h i s  memorandum o p i n i o n  c o n s t i t - U t e s  the d e c i . s i o n  and order. 

of t .he Court. 

HON. WALTEP B .  ‘TOLUB, J . S . C .  
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